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BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 

1 i.ink Brasco appeals from a judgment of conviction 
entered on October 21, 1974, in the United States District 
Court for the Southern District of New Yoik, after a four 
week trial before the Honorable John M. Cannella, United 
States District Judge, ami a jury. 

Indictment 73 Cr. 985, filed on October 23, 1973, named 
as defendants Frank Brasco, a Member of the House of 
Representatives of the United States Congress, and Joseph 
Brasco. Frank Brasco’s uncle (A. 9).* 


* “A.” refers to appellant’s appendix, “Br.” refers to appellant’s 
brief, “Tr.” refers to the trial transcript of the re-trial (J. Can¬ 
nella), “F. Tr." refers to the transcript of the first trial 
(J. Wyatt), ‘‘P. Tr.” refers to the transcript of the post trial 
hearing (J. Cannella). 



The single-count indictment charged the Brascos with 
conspiracy to defraud the United States (IS U.S.U. §371), 
to receive bribes (18 U.S.C. §201), to violate the statutory pro¬ 
hibition against conflicts of interest by Congressmen (18 
U.S.C. §203), and to violate the mail fraud statute (18 
U.S.C. § 1341) in violation of Title 18, United States Code, 
Section 371. 

On February il), 1074, the case against both defendants 
went to trial before the Honorable Inzer B. Wyatt, United 
States District Judge, and a jury. On Marcn 4, 1074, Judge 
Wyatt declared a mistrial and granted a severance to Joseph 
Braseo after the latter suffered what wa apparently a mild 
stroke (A. 3, F. Tr. 1412). On March 10, 1074 after the 
jury was unable to agree upon a verdict, Judge Wyatt de¬ 
clared a mistrial as to Frank Braseo. 

On June 19, 1074, the case having been reassigned to 
Judge Caunella and Joseph Braseo having become once 
more too ill to stand trial, (A. 5) the Government proceeded 
to trial against Frank Braseo. On July 10, 1074, the jury 
returned a guilty verdict. 

On October 10 and 21, 1074 the District Court held a 
bearing on a motion by Frank Braseo for a new trial, based 
upon alleged improprieties by the jury during its sequestra¬ 
tion. Judge C'annella denied the motion and, on October 
21, sentenced Braseo to three months in jail, 57 months 
probation, and a $10,000 line. Braseo remains at liberty on 
his own recognizance pending the outcome of this appeal 
(P. Tr. 421-422). 
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Statement of Facts 

The Government's Case ^ 

1. Introduction 

The Government'* evidence established that bet wee 
•June. 1967 and November, 1968, the defendant Frank 
Brasco, then as at the time of trial * a Congressman, from 
Brooklyn, New York, was the principal Jigure in a con¬ 
spiracy to defraud the I’nited States, by means of bribery, 
fraud and influence peddling, in order to help a racketeer 
named .John Masiello secure and retain valuable contracts 
with the l nited States Post Office Department for the haul¬ 
ing of mail. 

The conspiracy had three distinct phases. In June, 1967. 
Masiello. who had been leasing trucks to the Post Oftiee 
since I '.toil through A.X.K. Leasing Corp. ( hereinafter 
“‘A.N.lL 'i and other predecessor companies which he con¬ 
trolled, entered a bid which turned out to be seventh ir an 
lowest on a new competitively bid contract to lease trucks 
to the Post Oftiee in New York City and on Long Island. 
Through the ell'orts of Frank Brasco's uncle, Joseph Brasco, 
whom Masiello had known casually for many years, Masiello 
met with Frank Brasco in Washington and explained his 
problem. Thereafter Frank Brasco, who was a Member of 
the House Post Office and Civil Service Committee, under¬ 
took to put pressure upon Joseph Doherty, an official in the 
Post Office Department in Washington, Ito save the 
contract for Masiello. Between June and December of 
1967, at the repeated instance of Frank Brasc*, Doherty 
arranged for the disqualification of all bids on Vie contract, 
thus allowing Masiello to rebid; advised Masiello how much 
to bid when the contract was reopened for secret bids in 

* Brasco represented the 11th Congressional District fTr. 
2211 ). 


* 
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the fall of 11)67; and, finally, assisted in arranging for the 
disqualification of A.N.R.’s only competition upon the re¬ 
bidding, which resulted in the award of the contract to 
A.N.R. in December, 1967. 

The second phase of the conspiracy, from January, 196S 
through May, 1968, involved efforts by Frank Brasco to 
obtain for Masiello an $875,000 loan with which to finance 
the purchase of trucks needed to service the new Post Office 
contract. During this phase, Frank Brasco, Joseph Doherty 
and Joseph Weiner, a mortgage broker brought in by 
Doherty and Frank Brasco to find a lender, agreed secretly 
that a portion of the fee to be p$id by Masiello t Joseph 
Weiner for finding a loan would be delivered, in di, to 
Joseph Brasco, for the benefit of Frank Brasco. The loan 
never went through, and so this money * ^ never paid. In 
May, 1968. however, Joseph Brasco requested of and re¬ 
ceived from Masiello $10,900 in cash, to be sent, as Joseph 
Brasco put it, “down below”. 

In the spring of 1968, Timothy May, General Counsel 
of the Post Office Department in Washington, opened an 
investigation to explore allegations that Masiello was a 
member of organized crime. On May 31, 1968, acting on 
information developed in this investigation, the Post Office 
refused to renew A.N.R.’s contract. In the final phase of 
the conspiracy, from June to November, 1968, Frank 
Brasco first attempted to change this decision by making 
false statements to Timothy May and other Postal officials 
about Masiello and his companies. Then, when that effort 
failed. Brasco schemed to assist Masiello in obtaining fur¬ 
ther contracts with the Post Office through other companies 
which Masiello in fact controlled but which were intended 
by Masiello. Brasco ami Doherty to appear to the Post 
Office to be independently owned and operated. 

From July through late October, 1968. Masiello was able 
to lease trucks to the Post Office through Randen Trucking 
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Corporation, another firm which he controlled. The Post 
Office Department discovered Masiello’s control of Randen, 
and denied Randen a formal lease in late October, 1968. 
Undaunted, Masiello entered a hid under yet another name, 
T.A.ll. Trucking. At a meeting in mid-November, 1968, 
Joseph Doherty and Frank Rrasco agreed that it would 
be madness to continue to help Masiello, and the conspiracy 
ended. 

The (lovernment’s principal evidence at. the trial was 
the testimony of John Masiello, Joseph Doherty, Joseph 
Weiner and four former Post Office officials. These Run- 
officials, including Timothy May, were in no way involved 
in the criminal scheme but were men with whom Frank 
Rrasco had dealt directly on Masiello’s behalf. The testi¬ 
mony of the Oovernment's witnesses was corroborated by 
abundant documentary evidence. 

2. The first ph~se—June to December 1967: Ob¬ 
taining the contract for Masiello. 

a. After bidding high on u Post Office contract, 
Masiello asked Ralph Ferraro and Joseph 
Brasco for help. 

In the spring of 1967 John Masiello owned and con¬ 
trolled A.X.R. Leasing (’orporation, a truck leasing firm 
located on 149th Street in the Bronx, New York (Tr. 1105- 
1196).* Having been convicted and imprisoned in 1956 

* Masiello testified as the Government’s first witness at the 
first trial. Masiello refused to testify at the second trial and 
the trial court permitted the Government to read Masiello’s first 
trial testimony to the jury (Tr. 1089-90). As a result of his re¬ 
fusal, Masiello was charged with and pleaded guilty to criminal 
contempt, for which he received a sentence of one year and one 
day pursuant to Title 18, U.S.C. Sec. 4208(a)(2), to run concur¬ 
rently with the sentences referred to in the footnote below. 
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on a federal felony charge*. Masiello was not carried on 
A.N.R.'s books as either an owner or an officer (Tr. 1105). 

Since 1950 A.N.R. and predecessor companies controlled 
by Masiello had been leasing trucks not only to private com¬ 
panies, but also to the Post Office at its 34th Street garage 
in Manhattan (Tr. 1108, 1110). Masiello was personally 
acquainted with Isadore Kihl, the garage superintendent, 
and Andrew Daly, one of the garage supervisors, and had 
from time to time made cash and other payoffs to them in 
return for favored treatment for A.N.R. (Tr. 1650, 1837-8, 
1874). 

On May 1, 1967 the New York City Postmaster issued 
an invitation for sealed bids on a large new annual contract 
(Contract 67-67> to lease tractors** for mail hauling in 
both New York City and Long Island (ON 3; Tr. 1111). 
A.N.R. entered a hid to supply thirty-five tractors at 822.00 
per day and 22^ per mile a piece (GX 2). When the bids 
were opened on June 5, 1967, six firms had submitted bids 
lower than A.N.R., and Masiello was informed by Kihl or 
Daly that it would be “pretty difficult” for A.N.R. to con¬ 
tinue to do business with the Post Office (GX 29; Tr. 1128). 

* Masiello’s other convictions and Sentences were as follows: 
In 1970 he was convicted of bribery of New York City Cost Office 
officials, for which he received a five year sentence; in 1970 he 
also pled guilty to: bribery of an Internal Revenue Service Agent, 
and received two years consecutive; false statements to a draft 
board concerning his son’s Selective Service obligation, and re¬ 
ceived three years concurrent with the seven on the bribery cases; 
and failure to file federal tax returns, one year concurrent with 
the seven on the bribery cases. Masiello started serving his sen¬ 
tence on these convictions early in 1972. In 1973, Masiello pleaded 
guilty to a federal extortion charge for which he received a four 
year concurrent sentence (Tr. 1101-1102). On March 29, 1974, be¬ 
tween the first and second trials, Masiello pleaded guilty to a bank¬ 
ruptcy fraud charge, for which he received a one year concurrent 
sentence (Tr. 1305-6). All of these sentences are pursuant to the 
provisions of Title 18, U.S.C. Sec. 4208(a)(2). 

** A tractor is the front end of a tractor-trailer combination. 
A.N.R. did not lease the trailers (Tr. 1110, 1254). 
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Shortly thereafter Masiello met at A.X.R. with a long 
time acquaintance mimeil Kalj»h Ferraro (Tr. 112IS-29).* 
Masiello explained his predicament to Ferraro, and Ferraro 
arranged for .Masiello to meet with Joseph Fiasco, whom 
Masiello had known through Ferraro off and on for about 
twelve years (Tr. 1121), 1132-33). At a meeting in June, 1967 
between Masiello, Joseph Hrasco and Ralph Ferraro at 
Joseph Fiasco's apartment in Frooklyn, New York, Joseph 
Fiasco assured Masiello that he would arrange a meeting 
for Masiello with his nephew Frank Fiasco (Tr. 1132, 
1134). 

Within a week to ten days Ferraro called Masiello and 
told him :m ap|K)intment had been arranged for him with 
Frank Fiasco in Washington. 

b. At Frank Brasco's request, Joseph Doherty 
arranges for all the bids to be disqualified, 
so that A.N.R. may bid again. 

On a weekday morning in late June, 1967, Masiello and 
Peter Ferraro, who was Ralph Ferraro's son and also an 
employee at A.X.R.. Hew to Washington and met with Frank 
Fiasco at Brasco’s Congressional Office on Capitol Ilill 
(Tr. 1136-37).** Fiasco was then six months into his first 

* Ferraro, who was named as a co-conspirator by the Govern¬ 
ment in its Bill of Particulars, died in March of 1973 (Tr. 871). 

** Peter Ferraro was called as a witness by the Government at 
both trials. At the first trial, Ferraro testified that he flew to 
Washington with Masiello during the “summer months” of 1967, 
went with Masiello to an office which had Frank Brasco’s name 
on the door, and waited in a reception area while Masiello attended 
a meeting inside (F. Tr. 641-43». At the second trial, Ferraro, who 
had known Joseph Brasco all ' life, changed his testimony, 
answering “I don’t know. 1 don’t remember”, when asked to 
whose office he and Masiello had gone (Tr. 887). Confronted with 
his testimony at the first trial, Ferraro first claimed that the 
prosecution had “kept on mentioning Brasco’s name time and time 
again” and had threatened him with perjury charges during inter- 

fFootnote continued on following page] 
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term as a Representative from a Brooklyn Congressional 
District, and had been assigned to the Post Office and Civil 
Service Committee (Tr. 2214). 

Masiello explained to Frank Brasco that: 

“I had been working for the Post Office quite a 
numerous [sic] years, and we always gave them good 
service and gave them new trucks, and that we had 
lost the contract on account of being high bidder, and 
if there is anything that could possibh be done.” 
(Tr. 1139) 

Although the office of the New York City Postmaster had 
initial authority to recommend the award of a truck leasing 
contract to the lowest qualified bidder, subject to review by 
the Regional Counsel’s office, authority for final approval 
of any contract exceeding $125,000 lay with tin* Bureau of 
Facilities in Washington (Tr. 14S-49; OX 29-1 i. While 
Masiello waited, Brasco telephoned Michael Sullivan*, who 


views before the first trial, and then maintained upon further 
questioning that he was still sure that the name Brasco was on 
the door and was simply uncertain whether it was preceded by 
“Mr.” or "Congressman” (Tr. 855-934)1 

As indicated in text below, not only Masiello but also Doherty 
testified to the June 1967 meeting with Frank Brasco in Washing¬ 
ton which Masiello said had been attended by Peter Ferraro. 
Doherty, however, testified that his recollection was that Masiello 
was accompanied at this meeting by his son, John Masiello, Jr. 
(Tr. 125). Perhaps resolving this conflict, Peter Ferraro said, 
under questioning by Judge Cannella, that in 1967 Ferraro and 
John Masiello, Jr. were the same height, weight and build and 
were “so close we looked like brothers” (Tr. 933). As indicated 
below, Frank Brasco denied that he ever met John Masiello, let 
alone John Masiello, Jr. or Peter Ferraro, at his Capitol Hill 
office (Tr. 2443, 2357-8, 2384, 2437, 2439 and 2325). 

* Sullivan, who wrs named by the Government as a co-con¬ 
spirator in its Bill of Particulars, died in the fall of 1973 (Tr. 
119). 
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was Assistant to the Executive Assistant to the Postmaster 
General (Tr. 119) and .Joseph Doherty, who was Executive 
Assistant to the Assistant Postmaster General for the 
Bureau of Facilities (Tr. 115), and invited them to the 
meeting (Tr. 1140; 122). 

On the way to Braseo's oflice, Sullivan told Doherty 
that they were to meet a contractor who was about to lose 
a Post Office contract in New York, and that Brasco wanted 
their help and wanted “to look good” in front of the con¬ 
tractor (Tr. 123).* 

When Doherty and Sullivan arrived at Frank Braseo's 
oflice. Masiello explained his problem to them and discussed 
some of the details of his situation with the Post Office, 
lo corroborate Masiello and Doherty's testimony about the 
meeting i w hieh I* rank Brasco denied ever took place** i, 
the Government offered in evidence two pages of notes in 
•Joseph Doherty's handwriting which bore at the top the 
printed legend “From the Desk of FRANK J. BRASCO, 
M.C." (GX 28A and 28B). Among other things, the notes 
contained the name of the firm which was low bidder at 
the June 1967 bidding, the name “Kahl”, which appears to 
lie a misspelling of Isidore Kild’s name, and the words 
“Check Letter of Amendment.” On .June 12, 1967, one 
week after the bids were opened, Masiello hand submitted 
a letter to the New York Post Office seeking to amend his 
bid with a lower rate (OX 3). 

Doherty testified that he made the notes at Braseo’s desk 
while the meeting with Brasco. Masiello and Sullivan took 
place, turned them over after the meeting to a Postal official 
in the Bureau of Facilities, and never saw them again until 

* Either enroute to Braseo’s office or after meeting with him 
and Masiello, Sullivan told Doherty that he had already spoken 
with Joseph Brasco in New Yoik about Masiello’s problem with 
the Post Office contract (Tr. 138). 

** See F.n. supra, pp. 7-8. 





shortly before the first trial (Tr. 127-28). Doherty resigned 
from ihe Post Office in June, 1968. A Postal Inspector tes¬ 
tified that he found the notes in the Bureau of Facilities’ 
tile on A.N.R. in the fall of 1973*. 

Before Masiello left the meeting, he was assured by 
Doherty that Doherty would communicate with him after 
looking into the problem i Tr. 1142-43, 13tii.** After Masiello 
left, Ilrasco told Doherty and Sullivan that “if anything 
could be done to help him [Masiello], he would certainly 
like to help him”. Doherty, whose only previous contact 
with Ilrasco had been several social meetings, assured 
Ilrasco that he and Sullivan “would do anything [they | 
could” (Tr. 137). 

That same day, Doherty related his meeting with Ilrasco 
and Masiello to Seth Brewer, an official in the Procurement 
Division of the Bureau of Facilities. Doherty told Brewer 
ol Brasco’s interest in helping A.N.R. and asked Brewer to 
see what could be done, starting with the possibility that 
consideration of A.N.R.’s Letter of Amendment might save 
the contract for Masiello (Tr. 141-421***. Almost immedi- 

* Frank Brasco was able to offer no explanation for how Do¬ 
herty made these notes if not at a meeting with Masiello in 
Brasco’s office (Tr. 2441, 23261, and relied in summation upon 
the lame contention that Doherty had “taken” the memo slips from 
Brasco (Tr. 3125). thus presumably requiring the jury to conclude 
that Doherty at some point walked away with some of Brasco’s 
notepaper and then later, by rare coincidence, happened to have 
the notepaper handy to jot down notes of some conversation with 
Masiello at which Brasco was not present. 

** According to Doherty, Frank Brasco was with Masiello, Doh¬ 
erty and Sullivan throughout the meeting (Tr. 136). According 
to Masiello, Frank Brasco left his office while Masiello was explain¬ 
ing the problem to Doherty and Sullivan, and then returned (Tr. 
1141). 

*** Brewer testified at the first trial as a defense witness (Tr. 
194). Although both sides had communicated with him about 
the possibility of testifying at the second trial, neither side called 
him (Tr. 543-544). * 
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iitoly, Brewer reported back that A.N.H.’s Letter of Amend 
menf, received after the bids were opened, could not be 
considered (Tr. 143). Doherty gave this information to 
Biasco by telephone, and assured Brasco that he would 
“look into the matter further” and report anv developments 
(Tr. 143). 

On duly 28, 1967, the Post Office tile on Contract 67-67 
w as forwarded in the normal course from New York to Seth 
Brewer at the Bureau of Facilities in Washington (GX 
-9-1 )• The New York City Postmaster (GX 29), the ap¬ 
propriate regional official (GX 29), and the Regional Conn 
sel i GX 101) had all recommended that the award should 
go to the low bidder, a Brooklyn firm named E. G. Main¬ 
tenance Corporation. 

In early August, Brewer showed the tile to Doherty, and 
told him that E. G. Maintenance was the “recommended low 
bidder". Doherty asked Brewer to inquire further into 
E. G.’s qualifications, and shortly thereafter Brewer showed 
Doherty an August 3, 1967 Telex report he had received 
from the Regional Office in New York indicating that E. G. 
had been investigated and found qualified <GX 29-A). 
Brewer told Doherty “we will have to make the award to 
E. G.” (Tr. 156-57). That same day Doherty telephoned 
Frank Brasco: 

"I told him that we had received a recommendation 
from New York to make the award to E. G., we 
checked into the capabilities performing under the 
contract and that they, on check, they did have the 
ability to perform and therefore we were going to 
have to make the award to E. G. Maintenance. I told 
him 1 was sorry. That was it.” (Tr. 157). 

Soon thereafter, Sullivan called Doherty to say that 
Brasco had called Sullivan, was “quite upset” that E. G. was 
to get the contract, and wanted to know if “anything else 
could be done for A.N.R. (Tr. 158). Doherty promised to 
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ti v and reported to Brewer his conversation with Sullivan. 
Brewer told Doherty he would “look into it to see if there 
was any technicality or ambiguity or some reason that lie 
could maybe get it to the stage where we could readvertise" 
(Tr. 1150). Either the same day or the next day. Brewer 
reported that he had personally reviewed the bidding papers 
and that he would seek the opinion of the l'ost Office den 
oral Counsel's office on a possible ambiguity he had dis 
covered in the original solicitation for bids (Tr. 160). 

On August 7, 1967, Assistant General Counsel Jack Di- 
Lorenzo wrote to Brewer expressing the opinion that tin* 
written bid solicitations called for bids of a Hat daily rate 
per truck, and that only two of the bidders < ueither A.X.R. 
nor E. G. Maintenance) were eligible, the other eight having 
submitted bids combining a flat daily rate plus a rate for 
mileage actually run. The letter concluded: 

“If, however, it turns out that some of these bidders 
were in fact informed that bids could be submitted 
on a combination of daily rate and mileage and some 
were informed that the estimated daily mileage was 
70, then we believe that the Department would Is* 
required to reject all bids as the bidders were not 
placed on equal footing.” (DXGB, Tr. 2025).* 

Ibewer informed Doherty that the letter would enable 
him to ’nform the New York Regional Office to disqualify 
all the bids and readvertise, and he did precisely that (Tr. 
170)**. 

* The Government offered the letter in its case through Doh¬ 
erty as GX 30, but the District Court declined to receive it until 
DiLorenzo himself was on the stand as a defense witness (Tr. 
166; 2u25). 

** Although Brewer did not testify at the second trial, the fact 
that he notified Doherty very soon after receiving DiLorenzo’s 
letter that all bids would be thrown out strongly suggested (as 
Brewer had conceded at the first trial) that he never conducted 
the factual inquiry called for in the last paragraph of DiLorenzo's 
opinion letter, and instead simply threw out all the bids. 



Doherty then told Michael Sullivan that he could pass 
i n to I'rank Brasco that all bids were being rejected and 
A.N.K. would be able to bid again (Tr. 170). A day or two 
later Sullivan told Doherty that “the Congressman was 
pleased’*, and wanted to know if Doherty would continue to 
help A.N.R. on the new advertisement for bids. Doherty 
told Sullivan “we would do what we could" (Tr. 170-77). 

c. Frank Brasco and Doherty coached Masiello 
on what bid he should submit. 

In September, 1967, Masiello telephoned Doherty to ask 
Doherty whether he could enter a bid of $40-4“ a day per 
truck. Doherty told Masiello he would not “stand much of 
a chance” with such a high bid (Tr. 17.1). Doherty re¬ 
ported the conversation to Frank Brasco, and advised 
Brasco that “there was no way we could help" [Masiello) 
unless he entered a “competitive” bid. Brasco asked 
Doherty to go to New York to explain this to Masiello in 
person, and Dohert}’ agreed to do so (Tr. 174). 

On a Saturday morning in September 1967*, Frank 
Brasco, Masiello and Doherty met in Brasco’s Brooklyn 
Storefront office. Doherty explained again that a bid in the 
*40 range was too high, and Masiello said he couldn't make 
money if he went os low as the low bidders on the previous 
contract. According to Masiello. Doherty pressed nim to 
go as low as $33 per day (Tr. 1148); according to Doherty, 
Masiello said he might be able to bid $3." per day. Dohertv 

..I that would be “more competitive” and in a later 

telephone conversation rr-ommended that Masiello lower 
the figure to “$32 or $33” per day. In any event, Doherty 
assured Masiello that if A.N.R. won the award and bad 
difficulty breaking even, A.N.R. might be helped by the 

* Masiello placed the meeting in “late August”. 1967 (Tr. 
11461. Both Masiello and Doherty recalled that one of the A.N.R. 
officers, Thomas McKeever, was also present (Tr. 1146, 175). 
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Post Office with mileage or fuel allotment* (Tr. 1146; 
176)*. 

Frank Brasco’s Capitol Hill office telephone hills showed 
calls to Masiello’s home in Yonkers on October 3, 11167 and 
to A.N.K. Leasing on October 4. 11167 I OX HI)**. On Oc¬ 
tober 10, 1067, Masiello caused A.N.K. to enter a bid of $33 
per day on rhe new advertisement (OX 4). 

When Ralph Ferraro first undertook to get Masiello to¬ 
gether with Joseph Brasco after A.N.H.'s high bid in June, 
1067, Masiello suggested to Ferraro that if “something could 
have been done” to get A.N.K. the contract, Masiello would 
“consider partnership” with Ferraro (Tr. 1130). In Oc¬ 
tober, 1067 Masiello, Ralph Ferraro and Joseph Brasco met 
in Joseph Brasco’s Brooklyn apartment to discuss the sub 
ject further. Masiello told them that the Post Office con¬ 
tract would be profitable if A.N.R. were to “get the results 
of the mileage or the fuel, either one.” Masiello said he 
would start buying trucks for the contract soon, and the 
Ihree agreed to be partners on the Post Office contract (Tr. 
1152). 

* According to Masiello, Frank Brasco was with him and 
Doherty for about half of the entire meeting, and spent the rest 
of the time on the phone or with others in his office (Tr. 1149). 
After the meeting with Brasco, Masiello offered to get Doherty a 
Cadillac at a bargain rate (Tr. 1150, 177). Doherty declined, but 
Masiello recalled that Doherty then "very lightly went over the 
subject of . . . campaign contributions.” (Tr. 1150). 

** Masiello testified that he had spoken with Frank Brasco 
by telephone during the fall of 1967 concerning the A.N.R. con¬ 
tract. but could not recall the substance of the calls. Frank Brasco’s 
Washington office telephc-ie records had been subpoenaed by the 
Government from the Clerk of the House of Representatives before 
the first trial. Under the terms of an order entered by Judge 
Wyatt, the Government did not have access to all of the telephone 
bills for the year in question, but only to entries showing calls 
to certain numbers found relevant by the District Court (Tr. 1197). 
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d. Frank Brcsco and Doherty enabled Masiello 
to get the contract by eliminating the low 
bidder. 

When the bids were opened on the new advertisement 
on October 19, 1967, Masiello found himself in trouble 
again; Lehigh Truck Leasing Company, a successor firm to 
E. <1. Maintenance, hail submitted a bid lower than A.X.R. 

I OX It I*. Masiello and Frank Itrasco both telephoned 
Doherty, who said he would look into the situation (Tr. 
1158; 186). 

In early November, 1967, Doherty found out from Seth 
IJrewer that Lehigh Truck Leasing had been investigated 
and recommended for award by the New York Postmaster 
and Regional Office and that “it appeared we had no choice 
but to make the award to Lehigh” (OX 32; Tr. 186-87i. 

Doherty reported this news to Frank Brasco, who asked, 
“Couldn't you cheek to s^e if anything could possibly be 
done?’’ (Tr. 187). Doherty conferred once more with 
Brewer, who suggested that Lehigh could be referred to 
the Small Business Administration (“SBA") to see whether 
the SBA would issue it a Certificate of Competency, a pro¬ 
cedure often undertaken by Government agencies to check 
the financial responsibility of potential Government con¬ 
tra-tors. if Lehigh passed the test it would get the award, 
but if it failed, A.X.R. would have the contract (Tr. 187-88). 

On November 3, 1967, one of Seth Brewer’s aides at the 
Bureau of Facilities had drafted a memorandum from 
Brewer to the New York Regional Office approving the 
award to Lehigh (GX 34). Frank Brasco’s telephone bills 
showed calls to A.X.R. Leasing on November 8 and No¬ 
vember 9 (GX 91 I. On November 9, the Brewer memo 

* Another firm. Range Rental Corp. was also lower than 
A.N.R., but had only offered five trucks, and thus did not pose 
serious competition (DX B; Tr. 198). 




♦ 





10 


randuin went out, redrafted by Brewer to direct a referral 
to SBA rather than an immediate award to Lehigh (GX 
34, 35).* 

Late in November, 1967, Doherty advised Frank Brasco 
to call the political liaison oltice at SBA concerning Lehigh 
(Tr. 19S). In December. 1967, SBA declined to grant a 
Certificate of Competency to Lehigh and the Post Office 
finally awarded the contract to A.X.R. Frank Brasco re 
ported that he had followed Doherty’s advice by contacting 
SBA himself (Tr. 197-99). 

e. The end of the first phase: Michael Sullivan 
delivers $2000 to Doherty, saying it came 
"from Uncle Joe". 

Masiello's partnership plan with Ralph Ferraro and 
Joseph Brasco fell through at a meeting between them at a 
restaurant called Gardio’s, across the street from A.X.R. on 
149th Street in the Bronx, in November or December, 1967. 
Masiello told them that he would have to pay §50,001) down 
for new trucks for the Post Office contract. Ferraro and 
Joseph Brasco refused to contribute, Joseph Bivsco main¬ 
taining that “the introduction [to Frank Brasco] was good 
enough” (Tr. 1160). Masiello promised to recompense them 
if the contract was profitable, but "the partnership was 
broken right then and there immediately" (Tr. 1160; 1252- 
53). 

Sometime in the fall of 1967, Brewer showed Doherty a 
newspaper article describing a “maiming” charge which 
had been brought against John Masiello, Jr.** and went on 

* Frank Brasco called Masiello twice more at home on Nov¬ 
ember 15, 1967 (GX 91). 

** John Masiello, Jr. and others had been charged in Septem¬ 
ber, 1965, with the maiming and fatal beating of a Yonkers, 
New York stockbroker (GX 44A; Tr. 331). 
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to state that John Masiello, Sr., had “alleged Mafia connec¬ 
tions" | Tr. 201). Doherty read the article to Frank Brasco 
over the telephone. Brasco reassured Doherty: 

“that there was no conviction in the Masiello, Jr. 
case* and those were old stories about Masiello of 
having ties to the Mafia and they had never been 
proved and he ought to know . . . that he [Brasco] 
had been in charge of the Rackets Bureau of the 
Brooklyn DA's Office, so there was nothing to worry 
about.” (Tr. 201-02). 

In November 1907. Doherty and Michael Sullivan dis¬ 
cussed the fact that they were unable to meet their obliga¬ 
tions on several notes they had signed relating to the financ¬ 
ing of political campaigns.** Sullivan told Doherty that 
“maybe he could get some money from ‘Uncle Joe’.” One 
evening, several weeks later, in Sullivan’s office, Sullivan 
handed Doherty an envelope containing abou* $2,000 in 
cash. Sullivan told Doherty “this is from Uncle Joe” (Tr 
202-04).*** 


* The case had in fact still not come to trial as of the spring 
of 1968 (GX 44A; Tr. 631). 

** In an effort to discredit this part of Doherty’s testimony, de¬ 
fendant offered the testimony of Sullivan’s ex-wife Lucy who 
stated that her husband was not in debt at the time and could 
not have contributed money to political campaigns because, “He 
was an employee of the Post Office Department”. ("Tr. 1908). The 
Government established in its rebuttal case that Sullivan was 
forced to take out a loan of $700 for bill payments and medical 
expenses in January, 1968 (GX 94; Tr. 2JU..-47). 

** < Doherty, who had refreshed his memory from bank records, 
used $1298 of the $2000 to pay down a note for a loan to finance 
a campaign of Senator Brewster (Tr. 204). 
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3. The second phase—January through May, 1968: 
the efforts to get Masieilo a loan and mileage 
benefits. 

a. Introduction. 

A central part of the Government's case was proof that 
Frank Brasco made continued efforts, throughout the spring 
of 1968, to assist Masieilo in obtaining a large, long term 
loan for A.X.R., and that Brasco agreed with Weiner and 
Doherty that he would receive cash under the table for his 
troubles in promoting the loan. Frank Brasco insisted at 
both trials that his only relationship with Masieilo had to 
do with Masiello’s complaints to Brasco (in Brasco’s role 
as a Congressman on the Post Oflice Committee), that 
A.X.R. was being unfairly treated by the Post Oflice De¬ 
partment. Thus, Brasco swore at both trials not only that 
he had never agreed to a rush payoff in return for aid 
in obtaining a loan for Masieilo, but also that hr had uerer 
area talked with Masieilo, Doherty, Weiner or anyone else 
about belying Masieilo get a loan. The Government offered 
at trial not only the testimony of Masieilo. Doherty and 
Weiner, but also that of three other witnesses and much 
documentary corroboration to show that Brasco was deeply 
involved in the efforts to get a loan for Masieilo, and that 
his testimony about complete non-involvement was per¬ 
jurious. 

b. Mileage benefits under the contract. 

A.N.H.’s contract, effective January 15, 1968, ran until 
June 30, 1068, and was renewable ut the Government’s op¬ 
tion <GX 4)*. Almost immediately after starting to fulfill 
the contract, Masieilo realized, as he had feared, that he 
would lose money at the $33 per diem rate. Masieilo com¬ 
plained to Doherty that A.X.R. was using the trucks more 

♦The January 15, 19G8 beginning date was occasioned by the 
1967 delays in making the award; June 30. 1968 was the fiscal 
year end (Tr. 200, 280). 
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than the contract anticipated, and was advised by Doherty 
tn put his complaint in writing (Tr. 1184, 209). A few 
weeks later Masiello called Doherty to complain again. 
Doherty reported the call to Frank Brasco, who asked 
Doherty to come to New ^ ork to advise Masiello in person 
(Tr. 210-11). 

On an evening in March, 1968, Masiello, Doherty and 
Frank Brasco met in Brasco's home in Brooklyn, New York. 
Doherty advised Masiello to document the act' ul mileage 
run by his trucks and the amount of money spent for 
gasoline and tires | Tr. 1184 87, 211-13). Shortly there¬ 
after Masiello caused A.N.R. to send a letter outlining the 
problem to the New York Dost Office, with jt copy to 
Doherty which Doherty turned over to Seth Brewer MIX 
14; Tr. 1187, 213-14 1 . Masiello followed the letter up hv 
submitting to the Dost Office a series of invoices billing it 
for excess mileage and fuel consumption (OX 15. Tr. 1190 
92). A.N.H.'s mileage claim was finally disapproved on 
May 28. 1968, three days before A.N.H.'s entire contract was 
terminated. 

c. The loan 

(i) Introduction. 

By early 196.N A.N.R. had leased about thirty-five trai¬ 
tors to service the new Dost Office contract and was suffer¬ 
ing under heavy monthly finance charges (Tr. 1165-66). In 
March, 1968 Isitli Masiello and Frank Brasco spoke to 
Doherty about the possibility of obtaining a million dollar 
long term loan for A.N.R. (Tr. 1166-67,217-19) * Doherty 
who by this time was speaking to Frank Brasco on the 

* Doherty testified that he believed the loan was first men¬ 
tioned to him by Masiello and Frank Brasco at the meeting at 
Frank Brasco’s house in March. 1968, referred to supra (Tr. 
218-19). According to Doherty, the figure first mentioned to him 
by Masiello and Frank Brasco was .HI.3 million (Tr 225). 
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average of once a day (Tr. 208), undertook to mention the 
loan to Joseph Weiner, a mortgage broker whom Doherty 
had met in December, 1907 * and had introduced to Frank 
Branco in early 1968 (Tr. 218-20). Doherty told Weiner 
what A.X.R. needed, and Weiner said that “if everything 
checked out the deal could lie feasible” (Tr. 13261.** 

(ii) Frank Brasco agrees with Doherty and 
Weiner to take part of Weiner's fee on 
the loan. 

Shortly thereafter, Frank Brasco, Doherty and Weiner 
met in Brasco’s Capitol Hill office to discuss the loan l Tr. 
224, 84, 1318). Among other things, Frank Brasco told 
Weiner that the principals of A.X.R. were alleged to be 
“associated with organized crime and the Mafia, and tiiat 
John Masiello, .Jr., had been charged with ‘maiming' in 
Westchester County (Tr. 1331). Weiner described finan¬ 
cial statements and other papers which he would need, and 
advised Brasco that Masiello would have to pay Weiner a 
fee of V/c of the loan (Tr. 227). 

At a separate meeting, Weiner and Doheriy agreed that 
half of Weiner’s fee should go to Frank Brasco, and that 
they would split the remaining half, with a mutual friend 
named John Carter who would hold Doherty's share since 
Doherty was still a Post Office employee (Tr. 228, 1327). 

* During the six months they knew each other, from Decem¬ 
ber, 1967 until June, 1968. Weiner and Doherty met from one to 
ten times per week, and spoke over the telephone ten to twelve 
times per week (Tr. 1323). 

** According to Weiner, Doherty mentioned to him in one of 
their first conversations, ?s Frank Brasco did later, that Masiello 
was under pressure from “organized crime or the Mafia” to pay 
back moneys used by him to purchase the trucks (Tr. 1326a-1328, 
1331). Weiner also said that both Doherty and Brasco referred 
to Masiello and A.X.R. as Brasco’s “client” (Tr. 1325, 1328-9). 
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According to Weiner this agreement to pay half the fee to 
Frank Branco was eon tinned at a meeting between Branco, 
Weiner and Doherty at a Washington, !>.('. restaurant called 
Bunker's shortly after the three met at Hrasco's Capitol Hill 
otlice (Tr. 13331. According to Doherty, he first discussed 
the fee split with Frank Brasco on an occasion when they 
were alone in Bi-unco's room at the Congressional Hotel in 
Washington (Tr. 230). 

(iii) Frank 8rasco and Doherty agree that 
Thomas McKeever has to go. 

During March of BIOS, an ollieer of A.X.K. named Thomas 
McKeever came to Washington twice to bring papers relat¬ 
ing either to the proposed loan or to A.N.H.’s claim for addi 
tional mileage. On the first occasion, Doherty saw Mc¬ 
Keever in Bi-unco's office during the morning, and later saw 
Brasco and McKeever again at a cocktail party given by 
the National Association of Letter Carriers.* After the 
cocktail party Brasco, McKeever and Doherty returned to 
I tanker s Restaurant with the Atlanta, Georgia Postmaster 
to discuss the possibility of A.N.R., or another Masiello 
shell company called Terrace Trucking, expanding its Post 
Office contracts toother parts of the country (Tr. 237). Two 
or three weeks later, McKeever was in Washington again 
with more documents, and this time met with Doherty and 
Weiner in Doherty’s office i Tr. 238, 1331). 

Shortly after McKeever’s second trip, Doherty com¬ 
plained to Frank Brasco that McKeever was unable to talk 
intelligently about A.X.H.'s problems, and that “he ap¬ 
peared to me to act just like a dum.i hood and we couldn't 
have him doing business with the Department” (Tr. 23ft). 

•Doherty’s office diary for March 19, 1968, showed "11:00 
Cong. Brasco” (GX 37A). The Government also offered motel 
charges for McKeever at the Skyline Inr in Washington for March 
18-20 (GX 42 ). 
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Brasco asked Doherty to explain this to Masiello. Short¬ 
ly thereafter Joseph Brasco took Doherty to meet Masiello 
at a restaurant called Chez Vito in Manhattan. The three 
had a drink while Doherty told Masiello “about Mr. Me* 
Keever’s behavior in Washington” and that “as sensitive as 
things were” McKeever should he replaced. Masiello ex¬ 
pressed agreement (Tr. 239-41).* 

(iv) Frank Brasco, Masiello, Weiner and 
Doherty meet at Brasco's lower Man¬ 
hattan law office. 

In very early April, 1968. Frank Brasco called Doherty 
looking for Joe Weiner and complaining that Masiello had 
not heard anything from Weiner after sending information 
down (Tr. 242). Doherty reached Weiner by telephone, was 
told that Weiner needed more data before he could put a 
loan together, and repo:ted that back to Brasco (Tr. 243).** 
Brasco asked that Doherty arrange a meeting between 
Weiner and Masiello in New York, and Doherty undertook 
to do so i Tr. 243). 

Masiello Doherty and Weiner all testifies! to meeting 
with Frank Brasco at Brasco’s law office on lower Broad¬ 
way on a weekday morning in early April, 1968.*** At the 
meeting. Weiner discussed the loan with Masiello, Doherty 
and Brasco. and discussed additional documents which he 
would need to put the loan through (Tr. 1167-73; 257-58; 
1340-42). Outside of Masiello's presence that same morn¬ 
ing at Brasco's office, Brasco. Doherty and Weiner con¬ 
firmed their agreement that one-half of Weiner's fee would 

* Masiello testified he had been in Chez Vito’s, but that he 
could not remember meeting Doherty and Joseph Brasco there 
(Tr. 1184). \ 

** According to Weiner, he had begun contacting various ins»'- 
tutional lenders after receiving some preliminary financial in¬ 
formation from A.N.R. in March, 1968 (Tr. 1331-32). 

*** This was the only time Masiello and Weiner ever met (Tr. 
1172, 1327). 
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g° to Frank Branco. After rejecting the possihility that the 
money could be paid to his law firm as a legal fee or de¬ 
livered to him overtly as a political contribution, Frank 
Brasco decided that the money should be delivered in cash 
to his “Uncle Joe" t Tr. 238-59, 1342-43). Frank Brasco 
instructed both Doherty and Weiner not to discuss with 
Masiello the fact that Brasco would receive half of Weiner's 
fee, and they did not do so i Tr. 2ti0, 1343; see also Tr. 
1726-27). 

To corroborate the testimony of .Masiello, Doherty and 
Weiner that this meeting occurred, the Government offered 
documentary evidence reflecting the following: iu| a tele¬ 
phone call from Doherty’s Washington ollice to Weiner’s 
New York office on Wednesday, April 3. 1968 (GX 39A) ; 
(b) a telephone call from Frank Fiasco's Washington office 
to Weiner's New York office on April 4, 1968 (OX 91)*; 

<c) a telephone call from Doherty’s office to Frank Brasco’s 
New York law office on April 5, 1968 <GX 39A | ; (d) an 
entry in Doherty’s (diice diary, in his secretary’s handwrit¬ 
ing, showing that a meeting iiad been scheduled for Weiner, 
Brasco and Doherty in New York on April 11, 1968 (GX 
37A-1) ; (e) Doherty telephone records showing that he was 
at the Masters Golf Tournament ii Georgia on April 11, 
1968 (GX 39A); i.i a Doherty American Airlines ticket 
from Washington to LaGuardia for $22.05 on April 8, 
1968 (GX 38); and (g) a check written by Weiner to 
American Airlines on April 8, 1968 for $44.10 drawn on 
the account of Washington Finance and Investment (’or 
I (oration, the corporate name through which Weiner acted 
in trying to get the loan for A.X.R. (GX 36)**. 

* This was one of only four calls by Brasco to Weiner in 
Brasco’s records. The others are discussed, infra, p. 54. 

lrV April 8, 1968 was a Monday, and Weiner remembered that 
the meeting was on a Monday, since he left a regular Monday 
meeting at the mortgage brokerage firm for which he worked in 
New York to attend it (Tr. 1336). In 1968 Weiner lived in Ar¬ 
lington, Virginia, and owned and worked at Washington Finance 
and Investment Corporation, located in Falls Church, Virginia, 
as well as working at Friedman, Kaplan, Drew, a mortgage 
brokerage firm in New York (Tr. 1321-1322). 
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On April 26, 1968, Weiner sent a telegram from Wash¬ 
ington Finance ami Investment to A.X.R. advising that “we 
feel we are in a position to make a loan commitment’’ of 
$*' 75,000 for three years, requesting additional financial 
statements and indicating that the fee for obtaining the 
loan would be $55,000. On April 27, 1968, .John Masiello. 
Jr., signed and returned a copy of the telegram, indicating 
that its “terms and conditions [were] satisfactory’’ (OX 
5‘. Shortly thereafter, A.X.R.’s accountant. Harold Scliore, 
spoke to Weiner by telephone and arranged to send Weiner 
A.X.R.’s current financial statements (Tr. 1023, 1351-54; 
OX 6-11). 

Weiner and Doherty differed in their testimony as to 
how the $35,000 fee referred to in the telegram, which was 
Y/< of the proposed $875,000 loan, was devised. Accord¬ 
ing to Weiner, In- decided to tix the fee at 4^ and con¬ 
tinued with both Itrasco and Doherty, before sending the 
telegram, that the size of the fee would be satisfactory to 
Masiello (Tr. 1351 i. According to Doherty, Weiner told him 
in April, 1968, that he was raising the fee from 1% to Yf 
because he would be obligated to pay 3% of the loan amount 
“under the table” to a representative of the lending institu¬ 
tion (Tr. 263-64). 

(v) Frank Brasco consults with Harry Kagan 
about the loan. 

In April and May, 1968, Frank Itrasco often had dilli- 
culty locating Weiner to find out about the progress of tin- 
loan. Thus Itrasco made'about six calls to Doherty com¬ 
plaining that Masiello bad heard nothing from Weiner, and 
on one occasion warned Weiner that “he better not be yank¬ 
ing Masiello and these guys around because they play tough 
games and they are rough guys” (Tr. 264). 

Harry Kagan, a Washington liquor store owner who was 
Weiner’s cousin and also knew Doherty and Itrasco, saw 



Brasco, Doherty and Weiner together one day in Dankcr’s 
Hestaurant in the spring of 1968 (Tr. D:{4-:56>. The next 
day. Weiner told Kagan that he was going to try to arrange 
financing for a trucking company, and would earn a coin- 
mission on the deal (Tr. 1)46). 

At around the same time, both Frank Brasco and 
Doherty called Kagan looking for Weiner. Doherty ex 
plained to Kagan that: 

“Weiner was supposed to get them a loan, to get Joe 
ami this trucking company a loan, and they weren't 
getting any results out of Weiner” (Tr. 936-38). 

Later, in May or June, 1968 Kagan, who had no use for 
Weiner, discussed with Frank Brasco the question whether 
Weiner could he relied on to get the trucking company a 
loan. Kagan told Brasco that: 

• • it "as quite embarrassing to me. I had brought 
Weiner to Joe Doherty and Weiner was supposed to 
help get them a loan for this trucking company and 
he wasn’t producing it and he was doing the same 
thing he did to the rest of the family of turning 
people around and telling them lies ... I was just 
giving [Frank Brasco] like general background of 
Weiner, not to export anything from him. to be care¬ 
ful of him . . . and not to trust him” (Tr. 939-40).* 


* Brasco admitted calling Kagan in the spring of 1968 and 
even admitted that he might have asked Kagan “Is Weiner there?”, 
but insisted that he had really called to locate Doherty, not Weiner 
(Tr. 2540). Likewise Brasco admitted that Kagan warned him 
not to rely on Weiner, but insisted that the warning had come out 
of the blue, and not in any discussion on the subject of whether 
Branco should count on Weiner to get a loan (Tr. 2543-50). 
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(vi) Frank Brasco asks his law partner 
Daniel Himmel to call Masiello. 

During the spring of 1968, one of Brasco’n New \ork 
City law partners was a man named Daniel Himmel (Tr. 
950). In “early” 1968, Frank Brasco asked Himmel to 
call Masiello*. Himmel did so** and then met Masiello at 
his trucking company’s oflice on 149th Street in the Bronx. 
Masiello explained that he had several loans at the Royal 
National Bank and wanted to reduce the amount of monthly 
payments on them by extending them. Masiello and Him- 
n, e ] went to see the Royal National Bank’s 149th Street 
branch manager, who agreed to extend the loan, and asked 
for current financial statements. Himmel asked Masiello to 
get him the financial statements and a fee of 8500, but 
never received either (Tr. 950-955)***. 


* Earlier, "probably in 1967”, Frank Brasco had introduced 
Himmel to Joseph Weiner and Joseph Doherty in a Washington 
cocktail lounge (Tr. 951). 

** At the time of the second trial, Himmel still had Masiello s 
name and telephone number in his telephone register (GX 89). 

*** Himmel, who was not discovered by the Government until 
after the first trial (Tr. 956), obviously gave significant new evi¬ 
dence that Frank Brasco was trying to help Masiello solve his 
financial problems. Brasco therefore undertook to show that Him¬ 
mel, his chosen law partner, was a vengeful deadbeat, eliciting 
that Himmel had been suspended from practice, and suggesting 
through other witnesses that Himmel had done various immoral 
things, such as stealing furniture from the firm (Tr. 968, 2081- 
82). However, these efforts by the defense to paint Himmel as a 

I lying spiteful man fell apart when Frank Brasco himself, in an 

uncharacteristic moment of candor, corrected his initial testimony 
that he had not seen Himmel for “a couple of years” and admitted 
that he had last seen Himmel when Himmel came to court to 
wish Frank Brasco well while the jury was deliberating during 
Brasco’s first trial (Tr. 2586-87). 
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(vii) Frank Brasco and Doherty arrange for 
the Post Office ro notify Masiello that 
his contract will be extended. 

In April, 1968, Frank Brasco arranged for Joseph Weiner 
to meet Brooklyn political leader Meade Esposito, so that 
Esposito might introduce Weiner to officials of the Kings 
Lafayette Bank, with which Esposito was affiliated, as a 
possible source of financing for Weiner’s business ventures 
(Tr. 276, 1256). Brasco warned both Doherty and Weiner 
that they should not tell Esposito of his (Frank Brasco’s) 
involvement with Masiello because Esposito held “Masiello 
. . . and his associates in his disfavor” I Tr. 1260)*. 

On May 23, 1968, a day on which Doherty and Weiner 
were with Frank Brasco in New York, Weiner responded 
to complaints about delays in the loan to Masiello bv ex 
plaining that a lender would need written assurance that 
the Post Office contract would be renewed by the Post Office 
beyond its dune 20, 1968 termination date (Tr. 281, 1264 
65). Doherty spoke to Frank Brasco about the problem 
and called Seth Brewer from Brasco's office, to ask if a 
letter of renewal could be issued to A.X.R. (A call from 
Brasco’s New York office to Brewer’s number on May 23, 
1968 appears on Doherty's office telephone records, OX 29A. 
and other exhibits, OX 41A and 50, show that Doherty and 

* On May 23, 1968, Brasco introduced Weiner to Esposito, who 
in turn was to take them to Kings Lafayette Bank for a meet¬ 
ing (Tr. 277-280, 1361-33). Both Doherty and Weiner testified 
about this introduction. In addition, the Government offered in 
evidence a Doherty expense voucher showing his trip to Brasco’s 
office in New York City on May 23, 1968 (GX 41A), and a copy 
of a letter Weiner had written to a Lafayette Bank official on 
May 21, 1968, mentioning the scheduled meeting of May 23 and 
forwarding certain papers as “Congressman Frank Brasco re¬ 
quested” (GX 50). Nevertheless, Frank Brasco who was com¬ 
mitted at the trial to the position that he had barely even known 
who Weiner was, denied that he had ever arranged for Weiner to 
meet Esposito or any Kings Lafayette officials (Tr. 2360, 2552-54; 
GX 57). 
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Weiner were in fact in New York City on May 23.) Brewer 
explained to Doherty that any such letter should come from 
the local New York Post Office (Tr. 282). 

Doherty and lirasco then agreed that they would ar¬ 
range to have Masiello call the New ^ ork Postmaster 
and thereafter would call the Postmaster themselves about 
renewing the contract. Doherty called Masiello to give him 
this message (Tr. 284-85)*. 

On May 24, both Frank Brasco and Joseph Doherty tele¬ 
phoned Amos Coffman, then Deputy Assistant Postmaster 
General in the Bureau of Facilities in Washington, to ask 
Coffman to assist in putting the renewal through (Tr. 2993- 
95)**. Coffman then telephoned George Hass, the New 
York Postmaster's deputy, to recommend that the contract 
be renewed (Tr. 2995). 

The events of May 24, 1968 on the A.N.R. contract at 
the New York Postmaster’s office were summarized in a con¬ 
temporaneous memorandum made by llass to the New York 
Postmaster, John Strachan: 

“Attached letter addressed to A.N.It. Leasing Corpo¬ 
ration advising them that we are renewing the lease 
on contract 68-47 tractor hire. 

Tlu first period of this lease will expire at the end 
of fiscal year 1968, and they do have the option to 
renew for 3 one year periods. 

At 12 Noon, in response to your call, I contacted the 
garage, checked on the lease and found everything 
was in order. You advised that you had received a 
call from Mr. Doherty of the Post Office Department 

* Doherty’s telephone records show two calls to A.N.R. on 
May 24, 19G8 (GX 39A). 

** Coffman testified in the Government's rebuttal case (Tr. 
2990-3010). 
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on this matter. Since the request front Washington, 
I called Mr. Amos J. Coffman and he informed me 
that all A.N.R. Leasing required was to be advised 
that the contract would be renewed for one year. At 
the same time, a Mr. Marsielo (sic) of A.N.R. Leas¬ 
ing contacted your office and stated that Mr. Doherty 
told him to tali you. Later at about .i:15 P.M Con- 
ft re a a man Itraaeo called on the same aiibject" (OX 
47).* (Italics added.) 

That same day. May 24, 19HX, the New York Postmaster 
notified A.N.R, Itj letter that its contract would be renewed 
IGX 16)**. 

(viii) Masiello delivers $10,000 in cash to 
Joseph Brasco. 

Earlier in Mav, 1968, Masiello met with Joseph Jtrasco 
and Ralph Ferraro at (lardio’s Restaurant in the ltronx. 
Masiello explained that he expected help from the Post 
Office with his “mileage” problem under the contract, and 
that the contract was “working out”. Hrasco and Ferraro 
then told Masiello that ¥10,000 “had to be sent down below” 
(Tr. 1193-95). Within two weeks, again at (lardio’s, Ma- 

* As set forth above, Frank Brasco denied at the trial that 
he ever had anything whatsoever to do with obtaining a loan for 
A.N.R. and thus a'so denied that he had ever discussed a renewal 
of A.N.R.’s cont. jt with anyone or even that he had been aware 
that there had been any question whether the contract would be 
renewed (Tr. 2268, 2322-23). Hass’ memo and the testimony of 
Amos CoP.nan, who also described .a May, 1968 meeting with 
Doherty an 1 Frank Brasco at Banker’s Restaurant in which they 
discussed pi-cedures for renewing Post Office contracts (Tr. 2992- 
93), were de asting evidence that Brasco was lying. 

** On the same c'ate, to ensure that Weiner would quickly have 
a copy of an al-looking renewal letter in hand, Doherty himself 
prepared and s_r,t a lefter to A. N. R. confirming that the contract 
would be renewed, and'provided Weiner with a copy. Doherty then 
instructed his secretary to destroy all office copies of the letter 
(Tr. 284-287, 1366-67; GX 17). 
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siello delivered to Joseph Braseo and Ralph Ferraro an 
envelope containing $10,000 in fifty and one hundred dollar 
hills (Tr. 1204-05, 12021.* 

4. Phase Three —June through November, 1968: 

Brasco's efforts to help Masiello keep dealing 

with the Post Office after A.N.R.'s contract was 

cancelled. 

a. Introduction. 

Frank Braseo maintained at trial that he did absolutely 
nothing on Masiello's behalf after he learned, according to 
him, for the first time in late May, 1008, that Masiello was 
alleged to be a racketeer (Tr. 2680). But the Government 
proved at trial that Braseo kept on trying to change the 
Post Office's decision to cancel A.X.R. during June, 1068, 
and, more important, that Braseo schemed during June 
through November, 1068, to assist Masiello in getting Post, 
Office contracts for other firms which would appear to the 
Post Office Department to be independent of A.X.R. but 
which were actually controlled by John Masiello. 

b. The cancellation of A.N.R.'s contract. 

In April, 1068 officials in the Post Office Department in 
New York received and forwarded to Washington a copy 
of a magazine article describing Masiello’s alleged organized 
crime connections. Timothy May, General Gounsel of the 
Post Office, requested that the Postal Inspection Service 
investigate the allegations contained in the article (Tr. 62J- 
24). 

* Masiello said that his A.N.R. associate Thomas McKeever 
was present when he delivered the envelope to Joseph Braseo and 
Ralph Ferraro (Tr. 1204, 1291). Called by the defense at the 
first trial, McKeever denied being present at any such payoff. 
Neither side called McKeever at the second trial (Tr. 2659-2662). 
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Doherty learned about the article and the investigations, 
and reported to Frank Brasco in April that “it is getting a 
little risky to keep pushing these guys”. Brasco replied 
that “it is just the old stuff coming up again, don’t worry 
about it” (Tr. 267). 

In late May, 11)68, Timothy May received a written re¬ 
port from the Postal Inspection Service confirming the 
criminal records and alleged organized crime involvement 
of John Masiello. his son John Masiello, Jr., and Thomas 
McKeever (Tr. 625; (IX 44A). On Monday, May 27, May 
instructed members of his staff to notify the Bureau of 
Facilities that it should terminate the A.N.R. contract, 
and communications between Washington and New York 
branches of the Post Office followed during that week on 
the subject of how best to undo the May 24 renewal letter 
and notify A.N.R. of the cancellation (Tr. 625-26; OX 
47A-47D) .* 

Doherty learned of May’s decision on May 27, and noti¬ 
fied Frank Brasco (Tr. 288). As Doherty's diary indicates, 
Rrasco and Doherty met on Tuesday morning. May 28, in 
Mrasco's Capitol Hill office (Tr. 281); OX 37A-2). Brasco 
asked what could he done for A.X.R., and Doherty said 
Brasco could try calling the Oeneral Counsel, adding that 
“I didn't think it would work” (Tr. 291). 

Doherty and Brasco then discussed for the first time a 
scheme which was later to bring Masiello back into the 
Post Office through another corporate name: 

“[Brasco] says, ‘Well, what else could we do?'” 

“We discussed the possibility of Terrace [another 
corporation controlled but not owned of record bv 
Masiello] taking over the contract after A.N.R. was 
thrown out.” 


* May did not learn that the Postmaster in New York had 
sent A.N.R. a letter renewing i s contract until Tuesday, May 28 
(Tr. 626-27). 
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“I recommended against it and said “That is too 
risky, its too close to being tied to Masiello, and they 
wouldn’t buy it, the officials of the Department 
wouldn't buy that’.” 

“Frank then asked, ‘What about another company 
that had the whole appearance of no connection with 
Masiello or any of the people of A.N.H.?’ ” 

“I said, ‘That would work, but it would have to be 
totally separate from Masiello’.” (Tr. 292) 

For that same day, May 28, Frank Fiasco's Capitol Hill 
office telephone records show calls to Masiello's home, to 
Joseph Fiasco and to “Weiner” in Baltimore, Maryland.* 

On Memorial Day, Thursday, May 30, General Counsel 
Timothy May received a telephone call from Frank Fraseo 
at his home in Washington.** Fiasco asked May “just 
what [the Post Office Department] thought we were doing 
in cancelling the contract”. (Tr. 630). May interrupted to 
warn Fiasco that he might not “know who these people 
are that you are dealing with,” and read to Fraseo the 
following information from the Postal Inspection Service’s 
file, which May had at home with him : 

“John Masiello, Jr., is 25 years of age He was 
arrested on September 23, 1965 on a first degree as¬ 
sault charge in connection with the fatal heating of 
William Friedman and the blinding in one eye with 
multiple fractures of the face of Alexander Fenisatto, 
both stockbrokers residing in Yonkers, New York. 

* Joseph Weiner was frequently in Baltimore during the spring 
of 1968 (Tr. 1367j. For Brasco’s various inconsistent explanations 
of these calis, see page 54 infra. 

** May, who testified as a Government witness in both trials, 
had been appointed Post Office General Counsel by President 
Johnson in February, 1966 and served until January, 1969 (Tr. 
6221. 
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‘“Mr. Masiello, Jr., is presently out on $10,000 bail 
aim the District Attorney’s office indicated a trial 
in the near future was expected.’ 

“. . . Mr. Thomas McKeever, who was the authorized 
officer to sign the successful bid for A.N.R. Leasing 
Company has a lengthy criminal record dating back 
to January. 1039. His record of arrest include 
felonious assault, grand larceny (trucks), and lie 
was arrested by the I'llI in 1958 for violation of the 
anti-racketeering statute for which he was sentenced 
to five years in prison and five years probation.” 

“• ■ • ' ,0,m Masiello, Sr., who was general manager 
of the firm. No additional information as to arrests 
However, inquiry of the Confidential Bureau of the 
Xew York City Police Department and the Yonkers 
Police Department revealed that Masiello, Sr. is 
known as a prominent member of organized crime. 

‘In that connection on December 9, 19 (J 4 he ap¬ 
peared before the Xew York State Crime Investiga¬ 
tion Committee, which was conducting an inquiry 
into loan-sharking. Masiello invoked his constitu¬ 
tional privilege under the Fifth Amendment a total 
of 48 times’.” (OX 44) 

When May finished reading, Brasco’s response was as 
follows: 


Mr. Ilraseo said that he wax nut familiar with the 
namex of the gentlemen 1 had read to him about, that 
he wax concerned on behalf of a group of innocent 
people, people „ho had put up money for the pur- 
chase of these trucks, had loaned money, and he was 
concerned that if the contract was cancelled then the 
company would be unable to pay the loans that these 
innocent parties had made. (Tr. 633).* 


This testimony by May, of course, dropped like a bombshell 
on Brasco s case. Brasco responded by attacking May who hardly- 
seemed to have any special motive to label a Democratic Comrress 
man a liar (Tr. 660-2). K 
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The conversation ended with May explaining that he 
was "very sorry about these innocent people”, but that the 
Post Office Department simply could not do business with 
persons like the Masiellos and McKeever (Tr. 633). 

The next day May mentioned Frank Braseo’s "irate” 
call to Doherty, who then discussed the situation with 
Brnsco by telephone* and subsequently told May that 
Braseo would like to speak to May again about A.N.R. 
(Tr. 294-95, 633). 

On the afternoon of Friday, May 31. Frank Braseo and 
May spoke again by telephone (Tr. 634; 295). Timothy 
May testified that: * 

"... the Congressman wanted to know whether or 
not, if the ownership of these trucks were transferred 
to different parties, whether or not the new owners 
of the trucks could have a postal contract”. (Tr. 
634)** 

May replied that if the transfer were completely bona fide, 
the new owners would be eligible bidders I Tr. 635).*** 


* Doherty’s telephone records show calls to Frank Brasco’s 
New York City home and office on May 31, 1968 (GX 39A). 
Braseo typically spent Tuesday through Thursday in Washington, 
staying at the Congressional Hotel, and the rest of the week at 
home in New York City (Tr. 2294). 

** The Government argued, of course, that this was a completely 
phoney pitch by Braseo, who already was planning that any com¬ 
pany which took over the trucks would still be controlled by 
Masiello (Tr. 3222). 

*** Further bolstering May’s testimony, Amos Coffman testified 
that May told him of this very conversation with Frank Braseo 
on the same day that it occurred (Tr. 2999). 






Late iu the afternoon of Friday, May 31, 1968,* after 
May's second conversation with Frank Brasco, a letter 
was hand carried by postal employees to A.N.R. in the 
Bronx, notifying A NIL that the Post (Mike's earlier re¬ 
newal letter was being “withdrawn”, and that the contract 
would terminate on June 30, 1968 (GX 18 GX 470 Tr 
1316). 

c. Brasco's efforts to aid Masiello and defraud 
the Post Office after the cancellation. 

Within “three or four days” of receiving the May 31, 
1068 notice that his contract would not be renewed, Masiello 
called Joseph Brasco to complain (Tr. 219). Masiello then 
repainted the A.X.R. trucks, transferred them to Randen 
Trucking, another corporation which he controlled but did 
not own or manage of record, and instructed Randen’s ofli- 
cers “to make sure that Randen was kept away from A.X.R. 
Leasing, there was no affiliation whatsoever”. (Tr. 1219- 
1234) This accomplished, Masiello caused Randen to sub¬ 
mit a bid to the Post Office on its new solicitation for the 
contract A.X.R. had held (GX 20; Tr. 1226-28). and de 
live red a |300 cash payoff to the Post Office supervisor who 
came to inspect the trucks (Tr. 1232-33). Randen turned 
out to be the low bidder, was found to be qualified and 
started providing trucks to the Post Office in late June 
1968 (Tr. 1235). 

After these bids were opened in the “latter part of June 
or the beginning of July” Masiello called Joseph Brasco 
again: “I just let him know that I was getting back into 
the Post Office under the name of Randen Trucking” (Tr 
1234, 1817).** 

* The delivery of the letter was held up pending May’s second 
conversation with Brasco (GX 47C). 

** Masiello also testified that at this time considered putting in 
a bid under the name of Terrace, a shell corporation of his. He 
had earlier, in April or May, 1S68, sent financial projections for 
Terrace to Joseph Weiner (Tr. 1220-21, 1371). As noted, supra. 

TFootnote continued on following page] 



36 


Meanwhile, starting in early June, Frank Brasco took 
a number of steps on Masiello’s behalf. 

(i) Brasco and Weiner. 

As indicated above, Weiner had in late May been as¬ 
sured that the contract would be extended. When he learned 
of the cancellation a week later, he complained to Frank 
Brasco: 

“I told him I could not understand what was going 
on and he said not to concern myself, that they were 
working on getting the contract awarded to another 
one of Masiello’s companies.” (Tr. 1370). 

Weiner and Brasco discussed the possibility of making 
the loan to the new company. Weiner warned that any 
lender would require personal financial statements of the 
principals of the company and that Masiello’s involvement 
would therefore necessarily surface. Weiner instead sug¬ 
gested to Brasco that some lenders might give a smaller 
loan strictly on the value of the trucks without requiring 
such financial statements (Tr. 1371-1374). 

Later in June, Weiner and Frank Brasco dined together 
in Washington (Tr. 1373). They again discussed the pos¬ 
sibility of a new Masiello-controlled company taking over 
the Post Office contract and the possibility of obtaining a 
loan for that company. Brasco said he would check with 
his “client” Masiello and get back to Weiner (Tr. 1374). 

At the same meeting Frank Brasco told Weiner that: 

“Mr. Masiello was very upset with Mr. Doherty be¬ 
cause money had been paid to Mr. Doherty and there 

at pp. 31-32, Doherty testified that he discussed with Frank Brasco 
the possibility of Terrace taking over the contract as A.N.R. was 
being thrown out (Tr. 291-2). Further, Joseph Weiner testified 
that he was told by Brasco that there was the possibility of 
Terrace getting the Post Office award (Tr. 1370-71). 
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was not results gotten . . . one of the reasons money 
was paid was to keep the trucks rolling as there were 
problems, that the trucks were being run and there 
wasn’t proper reimbursement from the I*ost Office 
Department in New York.” (Tr. 1373) 

Frank Hrasco's t'apitol Ilill office telephone records 
showed calls to “Weiner, Baltimore” on June 12 and June 
20, 1968 (OX 91).* 

On June 22, 1968, Weiner prepared the following letter 
»to Frank Brasco for the signature of John Russo, a partner 
of Weiner’s at Washington Finance and Investment Cor¬ 
poration: 

“In Re A.N.B. Trucking 
N.Y., N Y. 

Dear Frank: 

Please advise us what your client intends to do 
re: our loan offer.” ** (GX 51) 

Weiner never spoke with either Frank Brasco or Joseph 
Doherty again, and no loan to any of .Masielo’s companies 
ever went through (Tr. 1381-82). 

* Weiner recalled talking by telephone with Frank Brasco in 
June, 1968, but not the precise discussions they had (Tr. 1380-81). 
Again, see p. 54, infra, for Brasco’s various inconsistent ex¬ 
planations of these calls. 

** Since Weiner could not swear that anyone had mailed the 
original, of which GX 51 was his retained carbon (Tr. 1374), GX 
51 was not received as proof that the letter had been received by 
Frank Brasco, but only as proof as an act in furtherance of the 
conspiracy (Tr. 1545). Nevertheless, the letter was strong evi¬ 
dence against Frank Brasco, for unless the jury believed that 
Weiner had created the carbon copy out of thin air before de¬ 
livering it to the Baltimore U.S. Attorney in 1969 (Tr. 1547), the 
letter was conclusive corroboration of Weiner’s testimony that he 
had in fact discussed a loan to A.N.R. with Frank Brasco. 


J 
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(ii) Brasco and Howard Cook. 

Howard Cook replaced Michael Sullivan as a congres¬ 
sional liaison in the Post master General’s oftice in the spring 
of 11168 l Tr. 21151). In “April, May or dune” of 11168, 
Frank Brasco invited Cook to his office. Cook testitied that 
Brasco: 

“. . . advised me that he had a constituent prob 
lem.* He had a trucking company with a contract 
with the Post Office Department and they were being 
cancelled and he asked me to check into it” (Tr. 
2953). 

Cook promised to look into the matter, found out that 
the contract was being cancelled because of “notoriety con¬ 
cerning the ownership or management of the trucking com¬ 
pany”, and, accompanied by the Postmaster General's Ex- 
eeuti e Assistant, Douglas Nobles, reported this back to 
Brasco (Tr. 2954, 2956). 

Shortly thereafter Brasco again asked Cook to his office: 

He asked me if there would be any reconsideration 
by the Department if the management of the trucking 
company were changed . . . He said that it was his 
understanding that the trucking company manage¬ 
ment was prepared to step aside in favor of others 
and bring in people without taint . . . He said that 
they had a former FBI agent in line for the job, a 
former black FBI agent (Tr. 2955). 

Cook told Brasco he would follow up in the matter, but 
did not recall any further discussion with Brasco about it 
(Tr. 2955-56).** 

* Of course neither Masiello nor anyone connected with A.N.R., 
a Bronx firm, was a constituent of Brasco. 

** Brasco, who flatly denied ever having had any such conversa¬ 
tions with Cook (Tr. 2592-3), tried mightily to discredit Cook on 

| Footnote continued on following page] 
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(iii) Brasco and Douglas Nobles.* 

In 1968, Douglas Nobles was Executive Assistant to 
Postmaster General Marvin Watson, in charge of the Post 
Ollice Department’s Congressional relations 'Tr. 1912-13). 
In early June, 1968, Nobles accompanied Howard Cook to 
I-rank Hrasco’s office and told Hrasco that because of the 
criminal records of the principals “the decision to cancel 
the [A.X.K.] contract was final and that it would not be 
changed” (Tr. 2916). 


About one week later, on June 11, 1968, Frank Hrasco 
telephoned Nobles at Nobles’ office. Among other things, 
Hrasco told Nobles that he wanted to see the Postmaster 
General about “the A.N.R. situation.” Nobles told Hrasco: 

that the matter of the A.X.R. contract was settled 
and irrevocable and if he needed to discuss it further 
he should probably sis- the Assistant Postmaster Gen¬ 
eral for Facilities who was in charge of these matters 
and that I was reluctant to get the Postmaster Gen¬ 
eral involved in a situation where he was not re¬ 
sponsible for the decision” (Tr. 2915). 


Nobles incorporated the substance of his .tune II tele¬ 
phone conversation with Hrasco in a memo to Marvin Wat 
son, adding in the memo that Hrasco had not been “pushy” 
that lie “seems to understand” the Department’s reluctance 
to renew the contract, and that if Watson were willing to 
see Hrasco, Nobles “did not believe that Frank Hrasco 


cross-examination (Tr. 2957-2987.. But it was hard to see why 
Cook who had been in public service for many years, had been a 
friend of Brasco, and at the time of trial was Assistant Director 
of Congressional Liaison for the American Medical Association 
would have had the slightest motive to do anything other than 
/avor Frank Brasco in his testimony (Tr. 2950). 

* Both Nobes and Howard Cook, supra, were called by th® 
Government in its rebuttal case. The Government had only 

f Footnote continued on following page) 
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would be difficult to handle", and thought it ould be a 
“gentlemanly” conversation (Tr. 2021, 2031-42, 2030).* 

Brasco in fact had a meeting with Marvin Watson on 
June 13, 1068 (Tr. 2038).** 

(iv) Brasco and Doherty. 

Joseph Doherty resigned from the Dost Office Depart¬ 
ment effective June 15, 1068, and set up a public relations 
office in Washington, D.C., over Harry Kagan's liquor store 
(Tr. 206). In early July 1068, Frank Brasco telephoned 
Doherty to say that he wanted to talk with him. At 
Brasco’s invitation Doherty aud his family then visited 
Brasco and his family at Brasco’s summer place in Anna¬ 
polis, Maryland (Tr. 206). At one point when Brasco and 
Doherty were alone together, Brasco brought up Masiello. 
Brasco told Doherty (Tr. 206-07) : 

“. . . that a company by the name of Randen had 
been formed, which Masiello was not an officer of, 
and that the president of the company was an ex-FBI 
agent, a black FBI agent and other people of that ilk 
and what did I think the chances of Randen keeping 

learned for the first time of Nobles’ existence as a possible witness 
on Tuesday, July 9, 1974, the day after the Government rested its 
direct case (Tr. 2924). 

* Nobles, who had made the memorandum in the regular 
course of his business on the day of the telephone conversation 
with Brasco, had with him at the trial a xerox copy of the memo¬ 
randum, which Marvin Watson had supplied to him the week 
before Nobles testified (Tr. 2917-18). Since the copy was not the 
“best evidence” and was regarded by the Court as “surplusage” in 
any event, it was not received in evidence (Tr. 2920-22). 

** Neither side called Watson. Brasco had volunteered at the 
first trial that he had talked with Watson about A.N.R., claiming 
that the discussion had related to A.N.R.’s mileage problems. At 
this trial Brasco denied having any such conversation with Nobles 
as Nobles testified to, and claimed that his conversation with 
Watson was about his embarrassment over the entire A.N.R. situa¬ 
tion (Tr. 2885, 2896-88). 



a contract or getting a contract with the Post Office 
was. 

“I told him if they could tie it hack to Alasiello at 
all, the chance was nil. Alasiello or any part of 
A.N.R.” (298). 

d. The conspiracy ends. 

H hen the Post Office contract was let out for bids again 
in .June, 1968, Timothy May directed that the Postal In¬ 
spection Service investigate the low bidder, to make sure it 
had no connection with A.N.R. (Tr. 6:18). Thus, Randen 
did not receive an immediate contract, hut rather leased 
'ehicles to the Post Office on a per diem basis throughout 
duly, August and September and up through October 26 
(OX 53, 54). Finally on October 23, 1968, after the In¬ 
spection Service had discovered that Alasiello and Randen 
were one and the same, Randen was notified by letter that 
its leasing arrangement with the Post Office was being can¬ 
celled because it had been “deemed to lack the requisite 
integrity” <GX 24). 

In November, 1968, the Post Office Department put the 
same contract out for bids yet another time (Tr. 1245). Not 
one to be easily put off, Alasiello notified Joseph Brasco by 
telephone as to what he was doing and then, on November 
15, 1968, caused A.N.R. and another dummy company which 
he controlled from the background, T.A.H. Trucking, to put 
in bids on the contract (Tr. 1245-48; GX 25, 26). 

Also in November. Frank Brasco called Doherty and 
invited him for lunch at the Rotunda Restaurant on Capitol 
Hill (Tr. 298-99). When they met, 

“The Congressman mentioned that other bids had 
been put in by an outfit by the name of T.A.B., about 
your matter, you know [sic], the Randen thing didn't 
work, their contract had been cancelled is what he 



told me und what did I think the chances of these 
companies were and I said, none. We had lost the 
election and just don’t push it anymore, and he 
agreed” (299).* 

Neither Masiello nor Doherty ever spoke again with 
either Frank Brasco or Joseph Brasco about getting the 
contract for Masiello, and none of Masiello’s companies ever 
did business with the Post Office again (Tr. 302-03, 1250- 
51). 

5. Frank Brasco's December 1970 statement to the 
FBI 

In the spring of 1969. Maryland’s United States Attor¬ 
ney Steven Sachs obtained immunity for Joseph Weiner, 
who had been the subject of a fraud investigation unrelated 
to A.N.lt. and Frank Brasco. Weiner then gave information 
to Sachs and testified in a Baltimore grand jury about his 
involvement with Frank Brasco, Joseph Doherty and John 
Masiello (Tr. 1321, 1391-3; GX 3512). Later Joseph Do¬ 
herty. who had offered to plead nolo contendere to an un¬ 
related conflict of interest charge, also gave information to 
Sachs' successor George Beall (Tr. 86-88, 92, 34(1). In 
October, 1970, both Weiner and Doherty gave long tape re¬ 
corded statements (o Beall (GX 350(5 and GX 3514).** 

On December 8, 1970, at Beall’s request, two FBI agents 
visited Frank Brasco at his Capitol Hill office. The agents 
advised Brasco of his constitutional rights and told him 

* Doherty had a diary entry showing “12:00 Cong Brasco 
Rotunda” for November 15, 1968 (GX 37A3) ; Brasco called a 
witness who said he had flown back to New York from Washing¬ 
ton with Brasco on the afternoon of November 14, 1968 (Tr. 2100; 
DX AR). 

** Masiello did not tell the Government his side of the story 
until September, 1973. The indictment was returned about six 
weeks later after a grand jury investigation in this District 
(Tr. 1631). 
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that they wished to discuss his relationship with A.N.R., 
Joseph Doherty and Joseph Weiner and any steps he may 
have taken to obtain Post Oflice contracts or a loan for 
A.N. R., including an allegation that Rrasco was to receive 
one-half of a fee payable in connection with obtaining the 
loan (Tr. 1745-47). 


lirasco replied that he would prefer to talk directly to 
the attorneys handling the investigation at the 1’. S. At¬ 
torney’s oflice in Baltimore. Brasco did tell the agents, 
however, that although he knew Joseph Doherty “the name 
Joseph Weiner was unfamiliar to him” (Tr. 749 ). 


The agents returned to Brasco’s oflice on December 15, 
1D70, Brasco having decided to be interviewd by them after 
all (Tr. 2232 2233). Brasco was again advised of the 
purpose of the interview, and of his constitutional rights 
(Tr. 750-51). Brasco signed a waiver of rights form and 
agreed to answer questions, but declined to be placed under 
oath ( 1 r. (.»“). 'I lie agents then interviewd Brasco for 
between one and one-half and two hours (Tr. 754). 


On December 17, 1970, the agents returned to Brasco’s 
oflice with a typewritten statement for him to review ((IX 
5(i). During the course of forty-five minutes to an hour, 
Brasco reviewed the statement and made certain changes 
(Tr. 754-57). Most significantly, the statement prepared 
bv the agents reflecting what Brasco told them on December 
15 referred to .Masiello’s first contact with Frank Brasco 
as “some time in 1907 or 190S, exact date not recalled.” 
(OX 50; Tr. *20 i. Brasco changed the reference to “some 
time in early 1908, exact date not recalled.” 


On December 18, 1970, the agents returned with a final 
version of the statement incorporating the changes, and 
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Brasco read and signed the statement t Tr. 75N: (}.\ 

The statement, in pertinent part, reads as follows:* 

At no time have 1 or my law tirms ever repre¬ 
sented John Masiello or the AXH Leasing ('or porn - 
tion (ANK) in any manner. 

The first contact I had with the AXH was when 
a member of my staff received a telephone call from 
an unrecalled individual, some time in early liftis, 
exact date not recalled, who requested an appoint 
ment regarding AXH. One Saturday shortly there¬ 
after i met Mr. Masiello at my East Xew York 
District ollice. He said that AXH had held contracts 
with the Government for some twelve years. He also 
stated that bids had been submitted for a new con¬ 
tract and one of the bidders, I believe it was the 
number two lowest bidder, had no equipment and was 
just a shell company which was not able to perform 
under the contract. He stated AXH had filed a 
compla.nt with the I’.O. and asked that I check on 
and follow the actions the I’.O. took on the matter. 
As I recall AXH was not the low bidder. Masiello 
was in my office for about five minutes. This is the 
first time 1 had ever met Masiello and in fact 1 had 
never heard of him prior to this. 

Subsequently, Frank Kilroy, my Administrative 
Assistant, contacted someone in the I’.O., regarding 
this matter. Subsequently Joe Doherty became in¬ 
volved. As 1 recall 1 telephoned Doherty at his office 
and he informed me that there was a complaim on 
tile at the P.O. made by AXH about the matter. I 
do not think that I was ever in Doherty’s office to 

* During the course of the interview on December 15, Brasco 
also told the agents that he had an uncle named Joseph Brasco 
who was retired and lived on Long Island (Tr. 762-63). Frank 
Brasco conceded at the trial that he did not tell the agents that 
Joseph Brasco had sent Masiello to see him (Tr. 2464). 
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discuss any thing pertaining to AN R. Doherty has 
been in my office on various occasions when we spoke 
on many subjects, politics, P.O. business and most 
likely Doherty talked with me concerning AN'R's 
complaint as I or my stall' would receive telephone 
calls Iron. AMI to see what action was being taken 
by the I’.O. and in turn 1 or my staff would tele- 
phonically contact Doherty. 

I was introduced to a Joseph Weiner, "a Dig fat 
guy”, and to the best of my recollection the intro¬ 
duction was at the Democratic Club in the Congres¬ 
sional Hotel. They were both drinking when I was 
introduced to Weiner. 

1 recall having told Doherty that AMI was in 
financial trouble as AXR representatives, had con¬ 
veyed this information to me during the telephone 
calls 1 received from them. I cannot ever recall any 
conversations with Doherty and Weiner concerning 
the possibility of obtaining financing for AXR. 1 
did know that Weiner was a financial man of some 
type and I heard Doherty and Weiner discussing some 
deals about financing buildings in Baltimore, Mary¬ 
land. 

I do not recall any meeting at either my Wash¬ 
ington, 1). C., or New York City offices during which 
Doherty and Weiner were present at the same time. 

I had seen them on several occasions ,-nd on a 
couple of occasions Doherty was in my inner office 
with me in the Longworth Building while Weiner 
stayed in the outer office. I do not recall any meet¬ 
ing in my New York City office at which Doherty, 
Weiner and Masiello were present to discuss auv 
arrangements for securing financing for AXR. I 
have no knowledge as to whether Weiner made any 
attempts to arrange financing for AXR and if there 
were any such arrangements they were between 
Weiner and AXR. 






At no time did I ever have any discussions with 
Doherty and Weiner concerning a fee for arranging 
financing for AXR or about splitting the fee so I 
would receive any part thereof. 

I have no recollection of ever furnishing any AXR 
financial statements to Weiner and I don't recall any 
conversations during which Weiner informed Doherty 
or me concerning his attempts to secure financing for 
AXR. 

I have no knowledge of the Terrace Trucking Com¬ 
pany in connection with any l’.O. conduct and in 
fact never heard of the organization. 

1 have no recollection of having received any 
letter signed by a John Russo of the Washington 
Finance and Investment Company. 

I do not recall over meeting a Mr. Friedman whom 
1 am told was Weiner’s employer nor do I recall 
making any arrangements for Weiner and Friedman 
to meet Meade Esposito, whom I know to be the 
chairman of the Kings County, New York, Democratic 
organization or with Mr. Vanderveer, whom I know 
is an official of the Kings County Lafayette Trust 
Company. 

One day my Administrative Assistant, Frank 
Kilroy, received a telephone call from Tim May, 
General Counsel of the P.O., who informed Kilroy 
that the P.O. had information concerning the un¬ 
savory background of Masiello and a Mr. McKeever 
an official of AXR. As soon as Kilroy brought this 
information to my attention I adopted a hands off 
attitude with respect to AXIt and instructed my 
staff to do likewise. 

At no time have I ever received any fees or 
political contributions from AXR and 1 have never 
contacted any financial institutions on behalf of 
AXR. 
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/ authorise both uyents tlir opportunity to speak 
to my staff on this matter if they desire. (GX 7»7 ; 
Italicized portion was handwritten by CougreHiiiiiaii 
Hrasco). 

The Defense Case 

defense I rank Hrasco sought to advance was that 
Ins only connection with .Masiello had been in the role of 
a Congressman legitimately responding to an inquiry, and 
that any Government witness who suggested otherwise was 
a liar. 

Frank Brasco 

Masiello, Doherty and Weiner had. among them, testi- 
lied to four meetings between Masiello and Frank Hrasco: 
one in Hrascos Washington, D.C. office in June, ItttiT, at 
which Masiello met Hrasco and asked lor help getting the 
Host (Ulice contract; a second at Hrascos Hrooklyn store¬ 
front ollice in the fall of HttiT. at which Doherty coached 
Masiello on what to bid; a third, at Frank Hrasco’s home 
in March, 1!MW, at which Doherty advised Masiello how to 
resolve his “mileage” problem; and a fourth, in Frank 
Hrasco s Manhattan law ollice in early April. 1 this, at which 
I'rank Hrasco, Masiello, Weiner and Doherty discussed the 
proposed loan for A.X.K. Frank Hrasco denied that any of 
these meetings had ever taken place. 

a. Brasco's version of what he did in 1967. 

Hrasco denied any participation in or even awareness 
of the throwing out of the bids in the summer of ItttiT and 
the cHurts made to assist Masiello in winding the fall, 1907 
rebid. Hrasco said that he had met Masiello only once, for 
live minutes, in Hrasco’s Hrooklyn storefront ollice. on an 
occasion when Masiello came in to complain that the one or 
two bidders who had come in below him on a new Post 
Ollice bidding were “low balling" Masiello, in that they 
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had no equipment and could not perform under the con¬ 
tract.* Masiello, whom Brasco had never heard of before 
but who appeared to Brasco to be “a man of great solvency 
and respectability'* (Tr. 2382-83), said that he had been pro¬ 
viding the Post Office good service for twelve years, and 
asked Brasco to look into the matter (Tr. 2226, 2382-84). 

Brasco had given essentially the same version of a single 
meeting with Masiello in his statement to the FBI agents 
in 1970 and, as noted above, had told them that the meeting 
was in “1967 or 1968", only to change their prepared state¬ 
ment to that effect to “early 1968". 

Brasco’s testimony at the two trials on the subject of 
when this meeting took place and why he changed the FBI 
statement was a jumble of inconsistencies. In his direct 
testimony at the first trial, he said the meeting had been 
“late in June, middle of June, late in June”, 1967 (Tr. 
2368-69). Twice later, in early stages of his first trial 
cross-examination, Brasco testified that lie “believed”, to 
the “best of his recollection” that the meeting was in mid- 
June, 1967 (Tr. 2372-73). Then still later in his first trial 
cross-examination, Brasco suddenly changed his testimony, 
saying that he had no memory at all as to when the meeting 
was, except that it had to have been sometime before October 

* The force of Brasco’s assertion that he had met Masiello 
only once was marred by several slips of the tongue. Thus in 
cross-examination at the first trial Brasco had several times re¬ 
ferred *.u his “first" meeting and “initial” meeting with Masiello, 
finally conceding that there “may have been” more than one meet¬ 
ing and asserting that “I could not honestly say that there was or 
there was not (Tr. 2443-44). At the second trial Brasco’s back¬ 
bone, if not his memory, was stronger. He stated flatly on cross- 
examination “I met him once” (Tr. 2443) and then, when reminded 
of his first trial equivocating replied “As I sit here now, Mr. 
Shaw, there is no recollection of any other meeting whatsoever. 
Therefore, there was no other meeting . . . “Q. Are you stating 
positively that you only met John Masiello once? A. Yes, sir.” 
(Tr. 2445-46). 
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1967, the date on which the Frank Kiasco telephone 
hills received into evidence first show a call to Masiello.* 


At the second trial Rrasco continued to maintain that he 
had no recollection as to when the meeting took place. A 
former Assistant District Attorney and Legal Aid lawyer 
who acknowledged having himself prepared witnesses to 
testify at trials, Rrasco claimed that he had been “guessing’’ 
under oath when he told the lirst trial jury three times that 
the meeting he claimed to have attended with Masiello in 
Rrooklvn took place in middle or late June of 19(57 (Tr 
-’.170-71 ). 


Pressed at the first trial to explain why he had changed 
the date of his meeting with Masiello before signing the 
Mil statement in 1970. Rrasco had given these answers: ** 

"Q. 1 want you to look at Government's Exhibit 
Mi, Mr. Rrasco. 1 want you to look at the last para¬ 
graph on the bottom of the lirst page. 

“Do you see where some of those handwritten cor¬ 
rections are? 

A. Yes. 

“(J. Now, the statement they brought to you on 
the litli, which they had typed up, said that the call 
which you received in your Rrooklvn office came 


Between the first and second trials, the Government located 
some July and August 1967 telephone billing records for Masiello 
in I BI files, which showed calls to Brasco’s Washington office from 
an unlisted Masielo number. Frank Brasco’s own office telephone 
records were found to contain a July, 1967 call to that same 
number. However the trial court excluded these records on the 
theory that the defense was prejudiced by not having Masiello 
available to cross-examine about the calls which they reflected 
(Tr. 2484-2516). cieo 

** The Government offered this portion of Frank Brasco’s first 
trial testimony on its direct case (Tr. 853-55). The other portions 
of Brasco’s first trial testimony referred to in this Statement of 
facts were acknowledged by Brasco during cross-examination at 
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‘Sometime in 1067 or 1068, the exact date not re¬ 
called,’ did it not? 

A. It did before it was crossed out, yes, sir. 

“Q. And you crossed it out, did you not? 

A. Yes, sir. 

“Q. And you changed it to read, ‘Sometime in 
early 1068,’ did you not? 

A. Yes, sir. 

“Q. Go ahead, tell us why you made it? 

A. I made the change because 1 wasn’t sure of 
the date. I had spoken to .ay staff and I became 
more confused than before I spoke to them and that 
is why I recommended to the agents, as I said before, 
that they should speak to the staff to see if they could 
get a better recollection than I could. I offered— 
they were in the office with the staff. 

“Q. Your testimony here is that you changed the 
words ‘1967 or 1968’ to read ‘early ’68’ because you 
were confused as to what the date actually was? 

A. I said yes, I have no independent recollection 
of the date, yes, sir. 

“Q. Well, then, why, sir, did you narrow the 
possible time when this took place rather than ex¬ 
panding it. Do you understand my question? 

A. I understand your question, sir. 

“Q. Well, what is the answer, Mr. Brasco? 

A. I just have no recollection of the date and that 
was the thing that I did at the time. 

“Q. Well, why did you put down something more 
precise as to the date if, as you say, you had no 
memory as to when it happened? 

A. Well, I don’t know that it was more precise. 
I just know that I changed it. T had no recall as to 
dates and again T offered the agents to speak to my 
staff to see whether or not they could get better 
dates.” 

At the second trial, apparently understanding that his 
first trial explanation was nonsense, Frank Brasco for the 
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first time claimed that he made the change because one of 
the FIJI agents interviewing him told Brasco that he wanted 
something more precise than “1967 or 1968" (Tr. 2478).* 

According to Frank Brasco, shortly after Masiello came 
to see him, he asked Joseph Doherty to look into Masiello’s 
complaint (Tr. 2389). By this time, Brasco said, his uncle 
had told him that he, Joseph Brasco, had prompted Masi- 
ello's visit,** and that he knew Masiello from his own days 
as a trucker ami recommended that Frank Brasco should 
do whatever he could for Masiello (Tr. 2415-16). 

As Frank Brasco put it: 

“What appealed to me very simply, if a man had been 
working for the Government for some ten or twelve 
years, and as he had indicated to me, he never had a 
complaint against him, and that other people who 
were bidding could not perform the services he was 
performing for that 1(1 or 12 years, I believe I would 
take a look into it again” (Tr. 2386). 

* Brasco of course testified at the trial that his inability to 
give details to the agents (see the text of his statement, GX 57, 
supra and pp. 41-47) was the result of memory loss between 1098 
and 1970, and not of deliberate obfuscation (Tr. 2477). However, 
Brasco had to concede that although he knew his own alleged 
criminality was under investigation, he never tried to refresh his 
memory during the week between the FBI’s first two visits by 
either talking to his Uncle Joseph about the A.N.R. events or asking 
the Post Office to supply him with information from their files (Tr. 
2462-06'. As to the latter, although he had professed in a letter 
to George Beall on December 8, 1970, his “full and complete co¬ 
operation in any way I can” (DX AL; Tr. 2332). Congressman 
Brasco informed the jury that, “I didn’t think that I had to help 
the FBI to get records from the Post Office Department if they 
wanted them” (Tr. 2466). 

** Acording to Frank Brasco, Masiello had not told Brasco at 
their one and only meeting that it was Frank Brasco’s uncle Joseph 
Brasco, who had suggested to Masiello that he see the Congress¬ 
man (Tr. 2378). 



Thus, on the one hand, Braseo portrayed himself as a 
dutiful Congressman on the Post Office Ooinin> f tee anxious 
to right a possible wrong for a contractor who was not even 
a constituent. On the other hand, however, Braseo main¬ 
tained that he had had virtually no connection whatsoever 
with he resolution of the problem which Masiello had 
posed. Thus, Braseo claimed that (i) he never found out 
during 1967 whether or not Masiello was going to get the 
Post Office contract (Tr. 2421); (ii) he never even asked 
Doherty what had happened to Masiello's problem even 
though they spoke with each other “very frequently” in 
late 1967 (Tr. 2421-22); (iii ) despite his many conversa¬ 
tions with Doherty and his at least seven telephone con¬ 
versations with Masiello in October and November, 1967, 
he was never told by them or anyone else that the lowest 
bidder on the contract hail been found qualified by both the 
New York Postmaster and the Regional Office (Tr. 2403); 
(iv) despite the fact that he spoke with Masiello twice by 
telephone on October 2 and October 4. 1967, one week before 
Masiello put in his October, 1967 rebid, neither Masiello nor 
Doherty nor anyone else ever told Braseo that the Post 
Office had thrown out all the bids on the contract and was 
permitting Masiello to rebid (Tr. 2394-95) ; |v) Braseo 
never even asked Masiello, in the October .‘5 and October 4 
calls, whether Masiello’s problem with the Post Office had 
been solved, and Masiello never even told him that he was 
about to rebid i Tr. 2395-96, 23910;* and < vi > during a 
total of five telephone conversations with Masiello on No¬ 
vember 4, 8. 9. 15 and 20. 1967. Braseo never asked Masiello 
how he stood with the Post Office and Masiello never told 
Braseo that he had put in a new bid, that he was still not 
the low bidder, or that the low bidder had again been 

* According to Braseo, in the October 3 and 4, 1967 phone 
calls Masiello merely told Braseo “what a great company he had’’ 
and asked Braseo “to pass that information on to the Post Office" 
(Tr. 2395). 
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found qualified by the New York City and Regional Office 
of the Cost Office Department (Tr. 2400-01).* 

b. Brasco's version of what he did from January 
through May, 1967. 

As indicated in “The Ooveruinent's Case”, supra at 

pp. .., Frank Hrasco steadfastly maintained that he 

never spoke with anyone about getting a Joan for A.N.R. or 
Hrasco not only denied having the meetings and conversa¬ 
tions to which Masiello, Doherty and Weiner testified, hut 
about the renewal of A.N.H.’s Host Office contract. Thus, 
also swore that he never said any of the things which 
Timothy May (Tr. 2686-8), Harry Kagan (Tr. 2544-7), 
Amos Coffman l •• 2672 and 2675), and Daniel Himrnel 
(Tr. 2583-6) attr. ed to him (see pages 24-26, 28-29, 33- 
34, supra), and dismissed as incorrect a contemporaneous 
l’ost Office memorandum which said that Hrasco had called 
tin* Post Office on May 24, 1968 to ini|uire about the renewal 
of A.N.H.’s contract (Tr. 2290; ON 47C, see page 29, supra). 

These denials left Hrasco with a good many telephone 
calls to explain. He was unable to explain why he called 
.Joseph Weiner’s New York office number on April 4, 1968, 
four days before Weiner and Doherty said that they believed 
their meeting with Masiello and Frank Hrasco at Brasco’s 
Manhattan law office took place (ON Dl; Tr. 2527). With 
respect to a call front Doherty’s office to his office on April 
5, 1968, Hrasco maintained that the call related to legisla¬ 
tion having to do with assaults on letter carriers (ON 39A; 
Tr. 2528-29). When asked why Doherty, who was a Con 

* According to Brasco, in the five November calls Masiello 
merely made some vague request for information about the “status” 
of his relationship with the Post Office (Tr. 2400). As indicated 
supra, at pp. 15-16, two of the Brasco-Masiello November calls 
came on the day before and the day on which Postal Official Seth 
Brewer changed an earlier draft memo to the New York Post 
Office from an instruction to award the contract to Lehigh, the 
low bidder, to an instruction to refer Lehigh’s bid to the SBA. 
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gressional liaison official in tin* Hunan of Facilities, would 
have been consulted on such a problem, Hcasco said that 
Doherty was the New York advance man for the lluberl 
Humphrey Presidential campaign, and as such was somehow 
vitally concerned with the security of federal employees 
(Tr. 2530-33, 2802-04). This explanation for the April 5 
call was given for the first time by Hrasco in the second 
trial, after Doherty had left the stand, and thus the jury 
had only Brasco’s word for the surpris.> | (position that 
•loseph Doherty, still a Post Ollice official o,, April 5, 11168, 
was already active as an advance man for Hubert Hum¬ 
phrey's Presidential campaign only live days after President 
Johnson had announced to a surprised nation that he would 
not run for re-election (Tr. 2864-65). 

With respect to three calls, shown on his bills, to 
“Weiner” in “Baltimore, Maryland” on May 28, June 12 
and June 20, 1068, Hrasco had conceded at the tirst trial 
that these were calls to the Joseph Weiner in this case 
I Tr. 2558, 2564). Thus, with respect to the May 2\ 1068 
call I the date on which Doherty’s testimony was that he had 
met with Hrasco to discuss with him Timothy May's deci¬ 
sion to cancel A.N.K.’s contract), Frank Hrasco had main¬ 
tained at the first trial that he had real I \ been trying to 
get ahold of Doherty when the call was placed to “Weiner". 
Presumably having concluded by the time of the second trial 
that there would have been no reason to place a person to- 
person call to “Weiner” if he was really trying to talk to 
Doherty, Hrasco changed his testimony at the second trial 
and said that he simply did not recall whether the May 28, 
June 12 and June 20 calls were to Joseph Weiner or some 
other Weiner t Tr. 2557-58, 2562).* 

* Further muddying the waters, Brasco announced for the first 
time on redirect examination in the second trial that he really had 
tried to call Doherty by making a person to person call to “Weiner” 
in late Mav, 1968, as he had said at the first trial, but that his 
first trial testimony that the call had been on May 28 had been 
an “obvious mistake” and the call really had occurred on May 24, 
1968 (Tr. 2812-16, 2872-77). 
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With respect to calls, shown on his bill, to John Masiello 
on May 14, May 21, May 22 and the same May 28 (GX 
hi), Brasco claimed that the calls had to do with Masiello’s 
mileage problem (Tr. 2679-82). At the first trial, however, 
Hrasco had flatly stated at one point that he had only dis¬ 
cussed A.X.K.'s mileage problem with McKeever, and had 
never spoken on that subject ut all with Masiello (Tr 2679- 
2684). 


-Vs for the events surrounding the cancellation of A.N.R.’s 
contract, Hrasco maintained that he first learned of the 
Masiellos’ criminal records and alleged organized crime con¬ 
nections on Friday, May 21, 1968, from Timothy May (Tr. 
2690). Thus Hrasco denied that he had heard anything 
about Masiello during his tenure as an Assistant District 
Attorney and ultimately Assistant Chief of the Rackets 
Hureau in the Brooklyn District Attorney’s Office from 1961 
to 1966 (Tr. 2624), denied that he had seen Masiello’s 
picture on the front page of the Daily News in December, 
1964 in connection with his assertion of his Fifth Amend¬ 
ment privilege many times at a State Investigation Com¬ 
mission hearing (Tr. 226.*,, 2626-27); denied seeing a report 
published by the State Investigation Commission in 1963 
i el erring to Masiello as an organized crime loan shark (Tr. 
2622), denied reading in the New York Pont and Neic York 
Times in December, 1967 that Masiello had taken the Fifth 
Amendment at another SIC investigation covering racketeer¬ 
ing at Kennedy Airport . Tr. 26.27), denied that his Uncle 
Joseph or anyone else ever told him that Masiello had been 
in jail as a result of a felony conviction (Tr. 2640), denied 
discussing John Masiello Jr.'s maiming arrest and John 
Masiello, Sr.’s alleged organized crime connections with 
Joseph Doherty as early as the fail of 1967 (Tr. 2640-41) 
and denied discussing with Joseph Doherty in the spring of 
1968 that Thomas McKeever looked like a “hood” and 
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should no longer represent A.N.K. nt the I’ost Office in 
Washington (Tr. 2655).* 

Brasco also denied that he telephoned Timothy May at 
May's home on May 30, 1968,** and denied at any time tell- 

* Brasco did admit, however, that he saw McKeever in his 
office in March, 1968, that he “might have” made arrangements 
for McKeever’s hotel room (Tr. 2664), that he and McKeever and 
Doherty were at a Post Office cocktail party that night, and that 
they later had drinks together at Dankers (Tr. 2642-65). 

** Brasco’s contention that he talked with May about A.N.R. for 
the first and only time on the afternoon of Friday, May 31, 1968 
represented his principal attack on Timothy May’s credibility. 
Thus, Brasco called his assistant Frank Kilroy, a career Congres¬ 
sional aide, to testify that May had called him on the 31st to say 
that Brasco should “have nothing to do with [the A.N.R.] case, its 
a bad one” (Tr. 1973). According to Kilroy he immediately 
passed the message on to Brasco in New York (Tr. 1975), and 
according to Brasco, he immediately called May and was advised 
as to Masiello's record (Tr. 2242-5). Brasco and Kilroy relied on 
Brasco’s telephone records, which showed a call to May’s office on 
May 31, 1968, with no indication of the time, and also showed a 
call from Brasco’s Washington office to his New York office at 
3:58 p.m. (GX 91). Unfortunately for this carefully constructed 
defense, however, a memorandum prepared on May 31 by a New 
York City Postal official read as follows: 

In accordance with instructions I waited for telephone 
message from [Timothy May’s deputy] Mr. Di Lorenzo 
regarding A.N.R. Leasing. By 2:50 p.m., when no calls came, 

I contacted Mr. Di Lorenzo and he said he is scheduled to 
see Mr. May in 10 minutes and he would call. 

At 3:30 p.m., I again called and was informed that Mr. 
Di Lorenzo was in with Mr. May. At 3UO p.m., Mr. Di 
Lorenzo called me. and he said that Mr. May is talking to a 
Congressman now and he would call me in a few minutes. 
At 3:50 p.m.. Mr. Di Lorenzo called and said O.K. to deliver 
the letter. (GX 47C: emphasis added). 

Unless this carefully prepared (Tr. 607-8) contemporaneous memo¬ 
randum was inaccurate, Kilroy and Brasco were wrong in claiming 
that GX 91's call from Brasco’s Washington office to his New 
York office at 3:58 p.m. on May 31 was a call telling Brasco that 
he should call May, because Brasco and May were already on the 

[Footnote continued on following page] 
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big May that he <li»J not know who the Musiellos and Mc- 
Keever were, and was only inquiring about A.N.R. on behalf 
of Home of its innocent creditors (Tr. 2686-8). 

6. Brasco's version of what he did after May 31, 
1968. 

According to Riusco he did absolutely nothing on behalf 
of either Masiello or any of his companies after May 31, 
1668. Thus he not only denied having any conversations 
with Weiner or Doherty about Masiello after May 31, but 
also claimed to have no recollection at all of the conver¬ 
sations to which Howard Cook ami Douglas Nobles testified 
(Tr. 2592-3, 2885).* 


telephone 18 minutes earlier at 3:40 p.m. Undaunted, Brasco 
called Di Lorenzo, and tried to jimmy out of him the concession 
that six years previously he had mistakenly believed that May 
had been talking to Brasco when he really was talking to Kilroy, 
and so had mistakenly advised the writer of GX 47C that May was 
talking to a “Congressman” at 3:40 p.m. (Tr. 2044-5, 2048-9 
2050-1). 

This byzantine effort on Brasco’s part to discredit May crumbled, 
however, when Brasco’s lawyer showed GX 47C to Brasco on direct 
examination and carefully asked Brasco whether he was, in fact, 
talking to Timothy May at 3:40 on May 31, 1968. Brasco un¬ 
hesitatingly answered “Yes, sir” (Tr. 2245), requiring that, the 
next day, Brasco's lawyer lamely go over the same ground and 
elicit the response that Brasco had been m staken in saying “Yes. 
sir” and should have said “No, sir” (Tr. 2288). 

* Brasco admitted mentioning A.N.R. to Postmaster General 
Marvin Watson in June 1968, but claimed that all he did was tell 
Waston of his embarrassment that no one had ever told him about 
Masiello's background (Tr. 2831, 2885). 
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ARGUMENT 
POINT I 

The trial judge properly denied Brasco's post¬ 
trial motion for a new trial based on allegations 
of juror misconduct. 

On October 10. 1974, nearly three months after the ver¬ 
dict, Rrasco moved for a new trial on the basis of affidavits 
alleging juror misconduct, .fudge ('annella found all but 
one of the allegations in support of the motion insufficient, 
even if true, to warrant a new trial. As to one claim—that 
during the course of the trial several of the jurors had read 
an article in the New York Post relating to the refusal of a 
Government witness to testify—.Judge ('annella held a hear¬ 
ing on October 19 and 21. 1974, at which ten of the jurors, 
defense counsel and a defense investigator testified. Ry 
memorandum opinion and order tiled November 25, 1974, 
■fudge ('annella denied Hraseo's motion for a new trial. 

A. The Facts 

1. Post-trial interviews of jurors by Brasco's 
attorney and by Dominick Barbarino 

Early in October, 1974, the Government discovered that 
persons on Hraseo’s behalf had, without any prior notice to 
the Court, been interviewing jurors who sat on the trial. On 
October 9. Judge ('annella signed an .order dim-ting Rrasco 
to show cause why he and any others acting on his behalf 
should not be enjoined from any further interviews of 
jurors ( A. 7). 

At a conference with Judge (’annella on October 8 at¬ 
tended by Herbert Lyon, chief counsel for Rrasco, and Gov¬ 
ernment counsel, Mr. Lyon first tried to deny that he had 
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talked to any of the jurors himself.* Then, confronted with 
the fact that he had interviewed one of the jurors, Ruth 
Robbins, at her vacation home on Shelter Island. Mr. Lyon 
falsely claimed that the meeting had been merely a coinci¬ 
dence I P.Tr. <>-7 1 .** In fact it developed that Mr. Lyon 
had inter, -wed a total of four jurors (Juror Robbins and 
two others at her home), and a fourth juror, Marie I’urpo, 

* [The Court:J . . . What was done, Mr. Lyon? Anything 
under your supervision. 

Mr. Lyon: No, Your Honor. Apparently there was- 

The Court: Well, apparently some people did talk to the 
jurors. Are you aware of who they are? 

Mr. Lyon: I am now, surely’’, (p. 2, emphasis added) 

** “LThe Court: | I don’t know why this fellow has been going 
around doing this. 

Mr. Shaw: Mr. Lyon has been doing it. He might explain that. 

Mr. Lyon: It's not strictly true. As a matter of fact, it’s not 
true at all. I met Mrs. Robbins on Shelter Island. Mrs. Robbins 
invited me to her house. She said there would be two oeople there. 
One was a juror; one was an alternate. We had a friendly dis¬ 
cussion. There was no interviewing, and I took no notes. It’s not 
the basis of any motion. 

Mr. Shaw: Excuse me. Perhaps I can ask how Mr. Lyon 
happened to meet Mrs. Robbins on Shelter Island. 

Mr. Lyon: Shelter Island is a public place. I was walking on 
Shelter Island. I went to look at some property. Mrs. Robbins 
saw me and said, ‘Mr. Lyon, what are you doing here?’ I said 
I was looking at property and she asked if I would come in and 
have a drink. 

Mr. Shaw: Mr. Lyon, I don’t want you to go any further. 
You have been a friendly adversary, but I have interviewed a real 
estate agent on Shelter Island to whom M;-. Lyon went asking 
where Mrs. Robbins lived, asking if there was any real estate and 
finding out that some was near Mrs. Robbins’ home, was driven 
there, got out of the car and went up, saw Mrs. Robbins, and 
Mrs. Robbins graciously invited him for a drink. But Mr. Lyon’s 
suggestion that it was an accidental meeting isn’t accurate, and 
he oughtn’t to do that. 

Mr. Lyon: As long as I do not conduct an interview, there 
was no inquiry by me of Mrs. Robbins. There was a discussion. 
She is not the basis of any motion-.” (P.Tr. pp. 6 and 7) 
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on September 18, 1074, at Mr. Lyon's home late in the even¬ 
ing (P.Tr. .‘12). In addition, an ex-policeman named Domi¬ 
nick Rarbarino, who was a friend of Rraseo and claimed 
to be dismayed at the jury's guilty verdict in the face of 
evidence which “overwhelmingly showed [Rraseo] to be 
innocent" (Rarbarino affidavit, p. 1), interviewed a total of 
six jurors between the conclusion id' the trial on .July lit, 
1974, and the beginning of October, 1974. Five of the jurors 
were interviewed in person and one by telephone; seven 
conversations with five of the jurors were surreptitiously 
tape-recorded by Rarbarino. 

Marie Rurpo, with whom Mr. Lyon spent several hours 
on September 18th, had previously that evening spent two 
and one half to three hours being interviewed by Rarbarino 
at her home (I’.Tr. 40|. As Miss Rurpo explained at a 
hearing held by Judge Cannella on October 19, 1974, Rar¬ 
barino’8 pitch was not particularly subtle: 

“Q. Tell us what you remember Mr. Rarbarino say¬ 
ing to you on the subject of Mr. Rraseo and the ver¬ 
dict in the case. A. ‘It was a shame that such a good 
man was found guilty for things that lie didn’t do. 
and lie has a wife and four beautiful children, and a 
home out in Rrooklyn.' And then he went on. 1 
don't remember specifically what else. 

Q. Can you give his Honor your best approximation 
of how long statements by Mr. Rarbarino in that area 
continued when he came to your home on that Friday 
night? You say it went on. How long did that 
kind of talk go on? A. He was at my house approxi¬ 
mately two and a half hours to three. And I would 
say it went on at least half, half the time that he 
was there, constantly bringing it up.” 

Rarbarino went all the way to Wayne County, Pennsyl¬ 
vania on his friend', mission to interview Donald Fine, a 
juror who was a schoolteacher. Rarbarino buttered Fine 


/ 
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up 1 * 3 ' telling Fine Hint lit* knew Fine to be “a teacher and 
a humanitarian’' (P.Tr. 17*;.* Harbarino also told Fine 
that 

“• • • in* and Mr. Hrasco and Mr. Branco's associates 
were very interested in education. He then said that 
since the central school board in the City of New 
York was going to be extended to seven members that 
a friend of his, and Mr. Hrasco and their associates 
was going to be appointed to this board.” 

The Trial Court excluded all other efforts by the Govern¬ 
ment to explore the manner in which Branco's agents sought 
to question the jurors and the participation of Hrasco and 
Mr. Lyon in causing the interviews to take place, noting 
that the grand jury was available to the Government for 
that purpose i F.Tr. “1S|. 

2. The New York Post incident 

The jure was sequestered throughout the four week trial 
and stayed in Marshal's custody at a New York motel. 

.Juror Edward Hutton said that around 8:00 or 0:00 one 
evening during the trial, while lie was reading a New York 
Post in the “recreation room" at the juror’s motel, he 
noticed an article with a headline to the effect that a “stand- 
in witness" was testifying for a “reputed Mafia figure.” ( P. 
Tr. r*7-oS) At the time, John Masiello's testimony from the 
first trial was being read into the record with a Govern¬ 
ment attorney playing Masiello's part. Hutton saw Masiel¬ 
lo's name in the article and deliberately avoided reading 
the article ( P. Tr. .">!», 71). The article, identified by Hut- 

* Similarly, Barbarino visited alternate juror Israel Cohen in 
Lake Carmel, New York, whom he had decided to ‘‘look up” on his 
way back from Ten Mile River Boy Scout Camp. (Barbarino 
Affidavit, p. 2) 


> 
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ton at the hearing from its headline, is reproduced in a foot¬ 
note below.* 

* New York Post, Tuesday, July 2, 1974, p. 22. 

A STAND-IN TESTIFIES FOR MOB FIGURE 

The “witness” appeared impassive on the stand, looking neither 
at the jury nor at the man he was accusing. His eyes never 
shifted from the sheets ot paper in front of him; his voice was a 
steady monotone, with no hint of anxiety. 

“Is this your signature?” the prosecutor asked sternly. 

He did not look at the exhibit held before him. 

“Yes, it is,” he said, with no expression. 

It was not his signature, however, and everyone in the court¬ 
room, including the judge, the jury and the man on trial, knew it. 
The man giving testimony was a “dummy witness,” standing in 
for a reluctant government informer in the influence-peddling trial 
of Rep. Frank J. Brasco. 

Yesterday, as the Brooklyn Democrat’s second trial continued 
in federal court, reputed mobster John A. (Gentleman John) 
Masiello, who has refused to testify despite an offer of immunity, 
was replaced by a court aide who read from the record of Brasco’s 
first trial. 

No ‘Gestures or Inflections’ 

He was instructed by Judge John M. Cannella to "employ no 
gestures or inflections” in reading the court record. As the prose¬ 
cutor, U. S. Attorney Edward M. Shaw read the questions he had 
aimed at Masiello during Brasco’s first trial—which ended in a 
hung jury in February—the dummy witness responded, often 
stumbling over unfamiliar names and occasionally failing to re¬ 
spond completely. 

Masiello, who is serving a seven-year term at the Federal 
Prison Farm in Allenwood, Pa., was the most damaging witness 
in Brasco’s first trial, where he testified after a promise of im¬ 
munity from the court. 

But he refused to testify last week, saying he felt his appear¬ 
ance on the stand would endanger the life of his wife, who has 
recently been ill. 

Judge Cannella assured the jury yesterday that a reading of 
Masiello’s original testimony was “proper evidence” since the new 
case was based on identical charges. 

[Footnote continued on following page) 
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Hutton told other jurors who were with him in the re¬ 
creation room, that 

"the Marshals had neglected to extract that article*, 
how stupid it was because they were supposed to take 
out any articles obviously related to the ease . . 
(P.Tr. 59-60). 

His best recollection was that there were “maybe three” 
other jurors in the room at the time (P.Tr. 69-70).** 

Hutton was not sure whether juror Marie Purpo was iu 
the room at the time. Hutton testified that Miss Purpo did 
not read the article, unless she was able to do so from be¬ 
hind his shoulder when he called the attention of jurors 
to it. I P.Tr. 60-67). 


Nothing Unusual . . . 

In the testimony read yesterday, Masiello claimed that Brasco, 
then a member of the House Postoffice Committee, obtained Postal 
Service trucking contracts for him in return for a $10,000 bribe 
paid to Brasco’s uncle, Joseph. The contracts were terminated 
after Manhattan postal officials learned of Masiello’s reputed af¬ 
filiation with the Vito Genovese crime family. 

The defense contends Brasco did no more to aid Masiello than 
he would have done for any constituent who came to him for help, 
and that no bribe was ever paid. 

* (bj The jury, while sequestered, shall be permitted to read 
current printed news media which shall be provided to them by 
the Marshal, which materials the Marshal shall have deleted all 
references to this trial and all other newspaper or magazine 
articles relating in any way to crime, civil or criminal litigation, 
or any stories, articles or items concerning or dealing with matters 
of national, statewide or local politics, for example, but not limited 
to, “Waiergate” and all investigations, inquiries and proceedings 
with regard thereto; or political campaigns and elections, as well 
as all paid political or campaign advertising, that in any way 
relate to or involve the defendant and that the jurors be advised 
that such materials have been deleted. 

** Hutton said that the jurors who might have been present 
were Eric Benjamin, Carmen Rivera, and Marie Purpo. (P.Tr. 70) 
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About twenty rnirutes after he found the article. Hutton 
tore the article out of the paper and “tore it up into little 
pieces and threw it in the garbage" ( I'.Tr. 62, 73). His 
recollection was that the paper was in his possession during 
the entire twenty minutes (I\ Tr. 73). 

Hutton had no recollection of mentioning the incident to 
any of the marshals but may have related what happened 
to other jurors the next day (P.Tr. 77-78). He was sure 
that at some point he told one juror, Ruth Robbins, about 
finding the article, and that she told him he had done a 
“noble thing” in destroying the article without reading it 
(P.Tr. 70, 80). 

Juror Marie I'urpo testified that “late” one night dur¬ 
ing the trial, in the jurors “recreation room”, Juror Hut¬ 
ton showed her a copy of either the New York Post or the 
Daily News, and told her the article “dealt with the 
[Rrasco] case". (P. Tr. 14-10, 18». She testified that she 
saw the headline and first paragraph of the article from 
behind Hutton’s shoulder, and was aware that the “article 
dealt with Mr. Masiello's not appearing in court” (P.Tr. 
18, 20-27*. However, Miss Purpo did not read the article 
and was not told by Hutton or anyone else that the article 
related that Masiello was alleged to have refused to testify 
because of concern for his wife's health i I’.Tr. 10. 22-23*. 

According to Miss Purpo, either she oi Hutton flushed 
the newspaper down the toilet shortly after the article was 
discovered (P.Tr. 22, 24*. The next morning Miss Purpo 
said, she ami Hutton told Deputy Marsha) Rob White 
about the incident, asking him to be more careful in clip¬ 
ping the newspapers (P.Tr. 25-26). 

Finally, Miss Purpo testified that she never told Rar 
barino or anyone else that she had learned from a newspaper 
article that Masiello had declined to testify because of fear 
for his wife's health (P.Tr. 23). 
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Several oilier jurors also testified at the hearing. 

Gloria Chiang testified that Marie Purpo had told her 
that there was “Something in the newspaper that should 
not have been there.” “Something about Masiello, or some¬ 
thing like that. ... i I’.Tr. 1*7 1 And in answer to the 
Court’s inquiry, “I»id she tell you the contents of the article 
in any way?" Miss Chiang answered, “No.” 

Eric Benjamin had "no immediate recollection” of the 
Hutton incident. He testified that he did have a “vague 
recollection that he (Hutton) reported it to a marshal. 
(I’.Tr. lbti) When shown l)\ 1A and asked if he had ever 
seen it, if it was ever called to his attention or if he ever 
read it, his answer in each case was. “No.” (I’.Tr. 107) 

Carmen Rivera testified that she was present when Hut¬ 
ton found the article. She stated that “He just said there 
was an article on (sic) the paper pertaining to the trial.” 
(I’.Tr. 115) According to Miss Rivera, Hutton showed the 
article to Marie I’urpo, who took the paper from his hand, 
looked at it, then returned it to Hutton—win* immediatelv 
tore it up. t I’.Tr. 114-115) Rivera further testified that 
she did not look at the article (I’.Tr. Ill), and in answer 
to the question: “Do you have any way that you could 
identify the article? In other words, did anybody tell vou 
what the headline was or anything like that?” she answered. 
“No.” (I’.Tr. 118 i 

•Inroi Allen Rambnch testified that he recalled Hutton 
finding a newspaper article and saving, “Hey look there’s 
something here about the case that should have been cut 
out.” Rambnch could not recall what the article was about 
however and did not remember any article that was sup¬ 
posed to he about Masiello. ( I’.Tr. 272-275) 

Ruth Robbins testified that Hutton told her he had 
seen the article and had thrown it away, but that she had 
no knowledge of what was in the article. (I’.Tr. 265) 
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Three other jurors, Marjorie Hall, Larole La Karoo and 
Donald Fine, also testified at the hearing. Each of them 
indicated they knew nothing of the newspaper incident. 
(P.Tr. 103-104, 209-270, 123). 

Brasco's friend Dominick Itarbarino, when called by the 
Government the first day of the hearing, refused to testify 
on Fifth Amendment grounds * ( P.Tr. 149-151). Then on 
October 21, 1974, Itarbarino was called by Brasco. Bar- 
barino testified that he interviewed Juror Purpo at her home 
on the evening of September IS. 1974. According to Bar¬ 
ba ri no, Purpo told him that she had been shown by Juror 
Hutton, during the trial, a newspajier article in which she 
read “that John Masiello had refused to testify because he 
feared for the life of his wife.” (P.Tr. 201, 229-30). Ac¬ 
cording to Itarbarino, Purpo also told her that Hutton had 
read the entire article and that they had thereafter “got¬ 
ten scared” and (lushed the article down the toilet l P.Tr. 
201 ). 

On cross examination, Itarbarino admitted that in a con¬ 
versation with Purpo which he secretly tape-recorded on 
September 30, 1974, Itarbarino said to her, “Wasn’t there 
something in that article about [Masiello] not testifying 
because lie feared for the life of his wife” and Purpo re¬ 
plied, “I did not read it” (P.Tr. 232-236). 

Herbert Lyon and William Erlbaum, both attorneys for 
Brasco, testified that Juror Purpo said, on the evening she 
was brought by Itarbarino to Lyon's home, that she had, 
during the trial, seen an article which said that Masiello 
did not testify because he feared for his wife’s life l P.Tr. 
328-29, 357-61 i. Although Herbert Lyon testified at the 

* At a hearing on October 16, 1974 before Judge Cannella the 
Government put on the record that it had subpoenaed Barbarino 
as the target of a grand jury investigation. (P.Tr. Hearing 
October 16, 1974 at p. 11; 



H7 


hearing that when he heard .Miss Pnrpo’s remarks he be- 
l* ev <*d them to lie of “extraordinary significance’’ with re- 
s]»eet to a possible new trial motion, neither attorney asked 
Miss I’urpo to provide this information in a signed state¬ 
ment, and neither attorney even made a memorandum of it 
I I’.l r. •ti.’-dili. Indeed Mr. Lyon conceded that 

when one of the Government prosecutors culled him before 
the post-trial hearing began to ask which jurors had been 
interviewed, Mr. Lyon mentioned jurors Robbins, Hutton, 
and one alternate, and “forgot" to mention Juror I’urpo, 
after which Lyon called back to correct his omission (I’.Tr. 

in his memorandum opinion and order denying the mo¬ 
tion, the trial court credited the statements of jurors Hut¬ 
ton and i’urpo that the\ had not read the article, were not 
affected by it, and were not prejudiced toward the defen¬ 
dant. The Court found no showing of prejudice whatso¬ 
ever by lirasco arising from the newspaper article incident. 

B. This Court should not consider Brasco's claims 

While, as the District Court did, we reach the merits 
of Brasco’s contentions regarding misconduct by the mem¬ 
bers of the jury, we believe that there are substantial 
grounds for a refusal by this Court to consider them at all. 


* Further, on October 8, 1974, at a hearing before Judge 
Cannella, Lyon stated to the Court: 

But Miss Purpo came, and she said that in the 
recreation room, when they saw a newspaper, that there 
had been an article about the Brasco case that had not 
been censored. Now, / didn't know which article it was, and 
this was more of a social conversation than anything else, 
and I didn't do anything further about it. But Mr. Bar- 
barino tells me that he then went and dug out all the 
articles and asked her to identify it. (Hearing October 8, 
1974, p. 5; see also P.Tr. 345) (emphasis supplied). 
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The conduct of the defense, detailed nii/ira, establishes that 
the methods by which this purported misconduct by the 
jury was discovered were of the most doubtful character, 
as Judge Cannella noted in his opinion denying Brasco’s 
new trial motion, United Staten v. Branco, 88.1 F. Hupp. 966, 
at 969-70, n.5 (K.I).X.Y. 1974). See also United Staten v. 
Sanchez, 380 F. Hupp. 1260, 1265-06 and n.12 (X.l). Tex. 
1973). United Staten v. Print-oil, 276 F. Supp. 333 (K.D.X.Y. 
1967 1 (McLean,./.). Cf. Miller v. United Staten, 403 F.2d 77 
(2d (Mr. 1968) (Friendly, (\d.\. The kind of post-trial inter¬ 
rogation of the jurors which occurred here, known to and 
even engaged in by defense counsel, should not be dignified 
or encouraged by adjudication by this t'ourt of their fruit. 
The same reasons which underlie the exclusionary rule for 
the products of Constitutional violations by government 
agents. Weeks v. United States, 232 l\S. 383, 391-392 
(1914), suggest that what occurred in securing the informa¬ 
tion now relied on by Brasco should foreclose its use. To 
hold otherwise would put a premium on conduct which has 
no place in the judicial process. 

C. The violations of the sequestration order 

Brasco claims, on the basis of his interviews of seven of 
the jurors and one of the alternate jurors after the trial,* 
that there were assorted violations of the sequestration order 
•luring the trial, including unmonitored telephone calls 
and home visits by the jurors, excessive indulgence in liquor, 
and the rending of a newspa|>e»- clipping relating to the 
trial by one of the jurors. The trial judge held a hearing 

* One of the seven jurors, Axel Barthelson, was excused before 
deliberations. An eighth juror, Edward Hutton, was also ap¬ 
proached for an interview by Barbarino and Mullen, an investigator 
employed by the defense during the trial. (P.Tr. 89-91) Appar¬ 
ently Hutton was also one of the two jurors present at juror 
Robbins home on Shelter Island on the occasion defense counsel 
engaged them all in a “friendly discussion.” (Hearing, October S, 
1974, p. 6; P.Yr. 88) 







ul which lie permitted inquiry about the alleged reading of 
the dipping, but lie declined to take evidence on .he other 
claims, holding that the allegations made out no more than 
violations of the sequestration order without a showing of 
“one scintilla of prejudice inuring to the defendant as a 
result. I nited Stott* v. Hrasco, supra, 385 F. Supp. at 
bti'J. While Fiasco attacks the trial judge's determination 
and his refusal to hold a hearing on all but one of his alle 
gat ions, the trial judge was clearly correct in his decision. 

1 he law is settled that a showing of an unauthorized com¬ 
munication by a third party with a juror “during a trial 
about the matter pending before the jury” is presumed 
prejudicial and is grounds for a new trial unless the Gov¬ 
ernment can establish at a hearing “that such contact with 
he juror was harmless to the defendant.” Rcmmer v. United 
States, 347 I .S. ““7, 2211 (l!lo4). It is equally plain that 
none of the contentions made in the affidavits submitted by 
Fiasco's investigator Farlmrino and alternate juror Cohen 
in any way suggest that any of the communications alleged 
to be violations of the sequestration order (save that regard 
Mig the newspaper article) involved anything touching upon 
the Fiasco trial. 

Frasco nevertheless argues, relying on the Ninth Cir¬ 
cuit case of C time** v. I nited States, 187 F.2d Tlit tilth 
Cir. t, eert. denied, 341 F.S. 1151 (11151), that a mere 
showing of violation of a sequestration order puts the 
Government to proving that tin* contacts arising from 
the violation did not prejudice the defendant. However, 
Fiasco's arguments fail to note that the discussion in 
Carness was predicate*! on a separation by a juror from a 
jury not merely sequestered, but actually in deliberations. 
I<l. at 723. Further, the holdings in Cavness and such 
other rases relied on by Fiasco from the Seventh Circuit 
as United State* v. Uanczko. 353 F.2d 676 (7th Cir.), 
vert, denied, 383 F.S. 1135 1 11166) and United States 

v. D'Antonio, 342 F.2d 667 t 11165), depend on that 
Circuit's view that a jury may not be separated once 
the case has been submitted to it, a view which has not 
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been accepted by this Court, United Staten v. Hreload, 376 
F.2d 721, 723 12d Cir. 11M>7 >. There is no per ne rule in 
this Circuit that violations of a sequestration order of the 
type alleged here—even when the jury is deliberating—are 
sufficient of themselves to require a new trial without a 
showing of prejudice. United Staten v. Berger, 433 F.2d 
680, 680 (2d Cir.). cert, denied 401 C.S. 002 (1071). 

The final string to Hrasco's bow is that he should have 
a hearing at which “the government should be required to 
account for every instance of unauthorized separation result¬ 
ing in contact between jurors and non-jurors; to prove what 
newspapers or news radiocasts [sic] relating to the trial 
were published during the time the two jurors had unsuper¬ 
vised home visits; and to affirmatively demonstrate that all 
of the unauthorized contact was ‘harmless to the defen¬ 
dant.”’ (Hr. at r>7-">8). Naturally, the proof which Hrasco 
demands regarding media coverage of his case would be im¬ 
possible to produce, and the claim is in any event utterly 
absurd. 

Hrasco's lawyers ami investigators interviewed seven 
jurors and one alternate for no reason other than 
to impeach the verdict in this case. Despite their un¬ 
restricted interview of one of the two jurors who are claimed 
to have had unsnpervised home visits, there is no suggestion 
in the affidavits submitted for the motion that during this 
visit the juror had any discussion with anyon about tin- 
subject matter of the trial. Similarly, despite alternate 
juror Cohen’s affidavit that at the barbershop at Cilabel's 
two jurors “were permitted to read magazines they found 
available”, there is no showing that there was anything in 
any magazine that any juror read in that barbershop having 
anything to do with the trial. Moreover, despite the allega¬ 
tion of unmonitored telephone calls by tin* jurors, there is 
no allegation that any of these calls ever included any dis¬ 
cussion of the Hrasco case. Here, as in United Staten v. 
Gernli, 1128 F.2d 400, 404 (2d Cir.), cert, denied, H77 C.S. 
002 (1004), Hrasco has never come forward with “any affi¬ 
davits of the foreludy or of other jurors that would raise an 
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issue of prejudice . . To be hum*, in (icrxh Judge Friendly 
.suggested that on that record, a request for a hearing, if 
made, should have been granted. Hut in (hrxh the factual 
circumstances disclosed by the record were that the foreladv 
had begun to receive anonymous phone calls for the first 
time when she joined the jury.* While there was no actual 
showing that the foreladv attributed the calls to the defen¬ 
dants, the fact that she disclosed them to the trial judge and 
the fact that presumably a juror receiving threatening 
phone calls during a trial would not ascribe them to the 
1'nited States Attorney, discloses a far more substantial 
foundation for a hearing than what was offered in this case 
iiftrr the defense had interviewed over half the jurors. 

Were this t'ourl to direct a hearing in this case on tin- 
showing made below, it would mean that such post-trial 
hearings would be required on demand in every single crimi¬ 
nal trial. Virtually all criminal cases tried in this t’ircuit 
are tried with unsequestered juries whose members return 
to their homes at night, even during deliberations. At such 
times all jurors presumably talk to their families, read 
newspapers and watch television during the taking of evi 
deuce and during deliberations, although they presumably 
abide by the Court's instructions not to discuss the trial or 
listen to anything said about it. The showing made below 
by Krasro, despite his extensive and offensive post-trial ef¬ 
forts, does not go beyond this. To be sure, the jury here was 
sequestered by Judge Cannella's order, so that in this case 
there is the additional factor that the sequestration order 
was violated. However, to the extent that violations oc¬ 
curred they appear to have been hackslidings by the deputy 
marshals, on whom the duties imposed by the sequestration 
order rested. Indeed, the incident of the newspaper article, 
discussed infrn, establishes that the jurors were conscien 


* Judge Friendly later characterized the phone calls in Gersh 
and another case as “threats to jurors”. Miller V. United States, 
supra, 403 F.2d at 83-84 n.ll (.2d Cir. 1968J. 


tious in following the Court’s instructions that their de¬ 
liberations not be tainted by extraneous influences, even 
when there was a failure on the part of the deputies to per¬ 
form adequately. The fact that Judge t'annella in his dis¬ 
cretion chose to sequester the jury to insulate against the 
possibility of juror contact with prejudicial material does 
not support any presumption or inference that a violation 
of the sequestration order necessarily meant tin* jurors were 
so exposed. 

D. The newspaper article 

Judge t’annella did take evidence at the post-trial hear¬ 
ing about the- exposure of certain of the jurors to a news¬ 
paper article from the July - issue of the New 1 <uk Post 
describing the reading of Masiello’s testimony.* Ten of 
the jurors testified and the balance, who were not available 
for the hearing, were interviewed by telephone by the Court 
or his law clerks. The two jurors, Hutton and Purpo, who 
had notices! the article in the inadequately edited paper, 
testified that they had seen but not read it ** and Hutton, 
who had found it in the paper, destroyed it. Both Hutton 
and Purpo swore that seeing the article had not prejudiced 
them.*** Judge Cannella credited their testimony in its 
entirety and found no basis for setting aside the verdict. 


* The article, identified by juror Hutton at the hearing, is 
set forth in full, supra, pp. 62-63. 

** Purpo’s testimony that she had not read it was corroborated 
by a tape recording surreptitiously made by Barbarino. (See p. 
66. supra, P.Tr. 232-236). Hutton testified that he had seen 
the headline and the first part of the article and immediately 
stopped reading it. Purpo testified that she had not read the 
article and knew only that it related to “Mr. Masiello’s not appear¬ 
ing in Court.” 

*** The other jurors all testified that they had not read the 
article. 
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Frasco makes several coniplaints about Judge Cannella’s 
findiii^s. hirst lie clu’ius Judge Fannclla should not have 
believed Jurors Hutton and F’urpo because their testimony 
differed on details ot the ineideut and because I’urpo was to 
some extent eontindicted by the testimony of another juror, 
Rivera, who claimed to have been present when Iluttcn dis¬ 
covered the article and showed it to I’urpo. They also claim 
that the trial judf'e erred in his resolution of credibility be¬ 
cause defense counsel and Rarbarino testified to prior state¬ 
ments ot I’urpo that were inconsistent to some extent with 
her testimony at the hearing. The short, and complete, ans¬ 
wer to the claim is that, as Judf'e Fannclla found, the 
claimed inconsistencies were minor and the testimony of 
Hutton and I’urpo was entirely credible. Such a determina¬ 
tion is the function of a trier of fact, t nited States v. Zan- 
fimliao, 400 F.2d 8X7 (I’d <’ir. 1074), and Judge ('annella’s 
determination of Fiasco's motion may not be set aside on 
appeal unless ‘“dearly erroneous'”, Morgan v. United 
States 31111 F.2d 113, 117 I 3d <’ir.|, eert. denied 3113 l\8. 1025 
(1000), hardly tin- situation here. Judge Fannclla was not 
obliged to credit the statements of Fiasco's partisans. Uni¬ 
ted States v. Uoli: :i, 31 HI F.2d 850, 884-880 (11th t'ir.), eert. 
denied, 43 I'.S.L.W. 3403 l February, 11)751. 

Indeed, even assuming that the factual arguments pressed 
by Fiasco were accepted—that Purpo had, in fact, read 
the article, there is nothing in the article which approaches 
the kind of potential prejudice which, in the trial judge’s 
discretion and with the assurances by the jurors they were 
unaffected—as here, has been found insufficient to void a 
verdict. I ni*ed States v. Miller, 3M F.2d 521), 538-540 (2d 
t’ir.), eert. denied, 31(2 F.S. 0211 i 10(58) ; United States v. 
Uersieo, 125 F.2d 1375, 1370-1380 i 2d t'ir.), eert. denied, 400 
F.S. 80!) i 11)70) : I nited States V. Palmieri, 450 F.2d 0, 18- 
14 12d Fir. t. eert. denied, 400 F.S. 1)45 (1072); United 
States v. /)’.! ndrea, 105 F.2d 1170, 1172 (3d Fir. 1074). 
Uont/iare United Stabs v. Itatenni, 480 F.2d 105-100 & n.2 
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(2d Cir. 1973).* The only information in the news article 
which was not clear from what was properly before the jury 
in the evidence was that Brasco's first trial had ended in a 
mistrial because of a hung jury ** and that .Masiello had not 
testified because “. . . he felt his appearance on the stand 
would endanger the life of his wife, who has recently been 
ill”.*** The latter fact was hardly indicative of any guilt or 
prior misconduct by Brasco, Coin/iare United States v. /'« I- 
tnieri, sitpra, United States v. Edwards, 360 F.2d 853, 873 
(2d (Mr. I960), cert, denied, 380 I\S. 90S (1967), and the 
fact that the jury had been unable to agree on a verdict at 
the first trial was certainly as helpful to Brasco as it could 
have been harmful. But whatever the effect the article 
might have had if the jurors had read it, contrary to their 
sworn testimony and the trial judge's findings, its impact 
would have been substantially blunted by the passage of 


* Brasco argues that Judge Cannella misconstrued this Court’s 
holding in Ratenni and placed inordinate weight on the testimony 
of the jurors who had seen the newspaper article that it did not 
affect their judgment of the case. That contention is clearly wrong. 
United States v. Flynn, 216 F.2d 354, 372 (2d Cir. 1954). While, 
as Brasco points out, the impact of a news article cannot be judged 
solely by a subjective standard and disclaimers of prejudice by 
jurors, regardless of its contents, do not er.d the matter, a juror’s 
statement of the effect of reading a newspaper article is nonethe¬ 
less relevant to the Court’s inquiry, as it clearly was in Ratenni. 
See also United States V. Miller, supra. In this case, in contrast 
to Ratenni, objective standards—the subject matter of the article 
and the testimony of the jurors that they had not read it—estab¬ 
lish that the article cannot have had any prejudicial impact on 
the jury’s deliberations. 

** The Court felt it was unnecessary to remind the jury that 
the trial was a "re-trial” stating that he thought they were fully 
aware of it (Tr. 19). The jury was never informed that the first 
trial jury could not reach a verdict 

*** The Court did not explain the reason for Masiello’s absence 
to the jury other than to say, “Now, because of facts which do not 
concern you in any way whatsoever, a witness who testified at 
the previous trial will not be here. I have declared that as far 
as the law is concerned, he is therefore unavailable.” (Tr. 1095) 
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more than two weeks between its appearance on July 2 and 
the verdict on July lit. I nitetl State* v. Persico, supra, 425 
F.2d at 1380. 

Finally, llrasco also ((nibbles about language in the 
opinion denying his new trial motion, claiming that his 
statement (at II i that the defendant had “failed to sustain 
his burden of proving that any juror who came in contact 
with the newspaper article was prejudiced against him” im¬ 
properly put the burden on him of establishing-prejudice in¬ 
stead of leaving it with the tlovernment, where he claims it 
belonged I I Sr. at 58-50). We respectfully submit that the 
trial judge placed the burden exactly where it belonged. 
United States v. .Vo ah. 475 F.2d 688, 602-603 (0th Fir. 
1073).* Even if Fiasco were right, however, Judge Can 
nella, elsewhere in his opinion (at 13), also analyzed the 
evidence substantially by the standard Brasco contends 
should have been used ** and precisely as it was in United 
States v. Palntieri, supra. Moreover, any departure from 
the standard for which Brasco contends can have made 
no meaningful difference to the result. A failure by Brasco 
to demonstrate “the slightest suggestion of prejudice” a for¬ 
tiori establishes that the Government has sustained the bur¬ 
den Brasco claims the Government has of showing that a 
juror's exposure to uu outside influence regarding the case 
on trial was harmless".*** See United States v. Pfinijst, 477 


* Noah is particularly apposite to this case, since the facts of 
Noah and this case are virtually identical on this point. 

**“|T]he Court can find not the slightest suggestion of preju¬ 
dice of whatever nature to have been demonstrated by the de¬ 
fendant. 

*** Indeed, there is substantial authority cited by the District 
Court, e.g. United States V. D’Andrea, supra, that there must be 
a showing of "substantial prejudice” from publicity of extra¬ 
record facts reaching the jury before a new trial need be ordered. 
Cf. United States ex rel. Oiven V. McMann, 435 F.2d 813, 818 
(2d Cir.), cert, denied, 402 U.S. 906 (1957). Indeed, D’Andrea, 
United States v. Palmieri, supra, and United States V. Persico, 

[Footnote continued on following page] 
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F.2d 177, 198-199 (2d Oir.t, cert, denied. 412 U.8. 941 
(1973). 

POINT II 

The statute of limitations did not bar this prose¬ 
cution, and there is no merit to the claim of preju¬ 
dicial pre-indictment delay. 

A. The prosecution was not time barred 

11 insco contends that his prosecution was barred by the 
five-year period of limitation provided for by 18 I’.S.< 

§ 3282 because the Government allegedly failed to prove an 
overt act after October 23. 196S, when the five year period 
prior to the return of the indictment on October 23, 1973 
commenced. The argument is wholly without merit. 

In determining whether a prosecution under IS U.8.<\ 
§371 is time barred, the “crucial question”, as the Supreme 
Court held in drunrirald V. United States, 333 l .S. 391, 
397 (1957), “is the scope of the conspiratorial agreement, 
for it is that which determines both the duration of the con 
spiraey, and whether the act relied on as an overt act may 
properly be regarded as in furtherance of the conspiracy." 
If the Government proves that the last overt act committed 
by any co-conspirator in furtherance of the main criminal 
objectives of the conspiracy occurred during the five-year 


supra, all suggest that the standard articulated in Remmer V. 
United States, supra, which did not involve publicity reaching the 
jurors during trial, has no application to the issue raised here. 
Brasco distinguishes D’Andrea on the ground that in that case the 
facts became known before the case went to the jury, and the 
Court admonished the jury not to consider it. While there was no 
such instruction directed to the specific news article found by 
Hutton, the trial judge clearly instruct the jury to decide the 
case solely on the evidence before it. (Tr. 2-6(. United States 
v. Bando, 244 F.2d 833, 848-849 (2d Cir.), cert, denied, 355 U.S. 
844 (1957). 
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limitation period, tin- conspiracy count must be sustained. 
hi.: United Staten v. Portlier, 462 F.2d 678, 680-81 (2d 
t’ii-. cert, denied, l(l!( U.H. 98.3 (1972); United Staten v. 
Johnson, 16."» F.2d 12. l."» (3rd Cir.), cert, denied, 322 U.S. 
S.~)2 (1947). In (lie 11 i-esent case, there was direct evidence 
of Frank Fiasco's own conduct in furtherance of the main 
object of (lie conspiracy, as well as that of other co-con¬ 
spirators, after October 23, 1968. 

1 lie indictment alleged that the conspiracy began in 
.June, 1967 and continued until .Iannary 4, 1969. It charged 
that the purpose of the conspiracy was “to obtain and retain 
from the Post Oflice Department truck leases and monies 
payable thereunder for co-conspirator .John A. Masiello and 
corporations controlled by him, by unlawful and fraudulent 
means, to wit, by defrau ling the United States in violation 
of Title 18, United States Code, Section 371, and by commit¬ 
ting violations of Title 18, United States Code, Sections 
201, 203 anil 1311 . . ." (A. 2-3). The indictment further 
charged that one of the specific means used to carry out the 
conspiracy and secure its objectives was that Frank Fiasco 
and bis uncle Joseph, knowing that A.N.H.'s contract with 
the Post Office had been cancelled on May 31, 1968 because 
of the criminal record and background of Masiello and 
others associated with A.X.K., corruptly and fraudulently 
arranged to assist and did assist Masiello in obtaining truck 
leases with the Post Ollice Department for other corpora¬ 
tions which lie in fact controlled, but which would appear 
to the Post Office lo have independent management and con¬ 
trol ifl 8(c), A. 6-7).* 

* Frank Fiasco persists in protesting on appeal, as he did at 
the trial below, that Masiello et. al. did not do a very good job 
of deceiving the Post Office. The simple answer remains that 
success is not an essential element of a conspiracy to defraud. 
See United States V. Reinn, 446 F.2d 16 (9th Cir. 1971); United 
States v. Cross, 416 F.2d 1205, 1209-1210 (8th Cir.), cert, denied, 
397 U.S. 1013 (1969 1 ; United States v. Whiting, 308 F.2d 537, 
540 (2d Cir. i, cert, denied, 372 U.S. 909 (1963); Huff V. United 
States, 301 F.2d 760 (5th Cir.), cert, denied, 371 U.S. 922 (1962). 
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Briefly, .summarized, the proof on this aspect of the 
conspiracy was as follows: 

11 > In late May and June 1368, Frank Braseo dis¬ 
cussed with Doherty and Weiner the possibility that Ma- 
siello would try to net back in with the Post Office through 
nominee companies. iTr. 1370, 232; xcc also infra, pp. 31 
32, 36). 

(2) After learning from Doherty that A.N.lt.'s contract 
would not be renewed, Braseo lied to Post Office General 
Counsel Timothy May about his knowledge of and efforts 
on behalf of Masiello and asked May whether the Post Office 
would consider doing business with a company which was 
entirely independent of the Masiello group. I Tr. (>32-63.7). 
Braseo made the same ropiest of Howard Cook, another Pos¬ 
tal official. (Tr. 23.75) Further, eleven days after A.N.H.'s 
contract was terminated Braseo appealed to the Postmaster 
General's Executive Assistant, Douglas Nobles, for a chance 
to talk the Postmaster General into changing the decision 
on A.N.H. (Tr. 2315; xee a I no, infra, p. 33) * 

l3j In early July, 1308, Frank Braseo summoned Doh¬ 
erty to Brasco’s summer place in Annapolis. Braseo told 
Doherty that Masiello had formed a company called Han 
den, in which Masiello did not appear as an owner or officer, 
to do business with the Post Office. Braseo asked Doherty 
what Handen's chances were of “keeping” or "getting" a 


* Throughout his argument on the statute of limitations 
claim, appellant persists in portraying Brasco’s queries to Doherty, 
Weiner, May and Cook about an “independent” company taking 
over the contract as if they somehow showed that Braseo was 
actually attempting to substitute “new untainted management for 
the criminal element.” (Br. 77-80; This argument overlooks two 
basic facts: (1) the Government’s proof showed that Braseo was 
already aware in May, 1968 that any use of Masiello’s trucks by 
an “independent company” would be a ruse with Masiello pulling 
the string; and (2) Braseo denied categorically that he ever had 
any conversations with anybody about the status of Masiello, his 
trucks, or any new companies after May 31, 1968. 
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contract with the Rost Office. i Tr. 29(i-298; xee a Ixo infra. 
I»l» ) * 

i4i In November, R.MJS, after Ha mien had been termin- 
ati'd and \\ 1 1 i 1 1 * two new .Masiello bids were pending lone 
in the name of T.A.R. Trucking and one in the name of 
A.X.R.), Fiasco asked Doherty to lunch at the Capitol Ro¬ 
tunda Restaurant in Washington and again asked what 
chance Doherty thought these companies had of getting a 
rontrart. i Tr. 299; are also, infra., pp. 411-41 i ** All of this 
proof demonstrated Frank I’raseo's direct involvement in a 
phase of the conspiracy designed to keep Masiello in business 
with the Rost Office after the termination of A.N.R.s con- 


Appellant complains that Frank Brasco’s conversations with 
Joseph Doherty in July, 1968 about Masiello’s status with the Post 
Office were not in furtherance of any conspiracy because Randen 
had already “won the bid” and so there was no need for Brasco 
or anyone else to help. (Br. 80-82, 85> Appellant has his facts 
wrong. Although Randen was low bidder it was not awarded a 
contract, but rather was merely given the opportunity to supply 
trucks to the Post Office on a per diem basis, pending the com¬ 
pletion of an investigation to determine its independence from 
Masiello. (Tr. 2041-2043) Thus, Brasco’s question whether Doherty 
thought Randen could “keep” or "get” a contract with the Post 
Office was a very apt one. (Tr. 298) 

* Brasco denied this meeting, as he did every bit of proof that 
he said anything about A.N.R. or Masiello after May 31, 1968. 
He also called a New York Supreme Court Justice who said he 
had flown back from Washington to New York with Brasco on the 
afternoon of November 14, thus casting doubt on Doherty’s diary 
entry, which showed “12 .00 Cong. Brasco Rotunda” for November 
15, 1968. (GX 37 A-3). However, Doherty’s testimony was 
supported by the fact that the November 15 date was the same 
as that on which the new Masiello bids were submitted (GX 25 
and 26), and in any event the credibility of Doherty’s testimony 
as to when the meeting took place and what Brasco said was for 
the jury to decide. 
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tract, exactly as charged in the indictment.* Brasco's in¬ 
vitation to Doherty to lunch in November 1968 and his in¬ 
quiry at that meeting as to whether Masiello's then pending 
new bids could succeed were plainly in furtherance of tin- 
conspiracy. ** But even if Braseo’s meeting with Doherty 
in November had not been in furtherance of the conspiracy. 
Brasco would lie no better off. Masiello himself performed 
acts in furtherance of the conspiracy within the limitations 


* Stuck with this proof, Brasco suggests that whatever he did 
after May 31, 1968 was not in furtherance of a conspiracy with 
Masiello or anyone else, because there was no proof that Masiello 
specifically asked him to do anything for him after that date. This 
latter statement is technically correct, as a review of Masiello’s 
contacts with Joseph Brasco after May 31, 1968 shows: 

(i) He called Joseph Brasco shortly after May 31, 1968 
to tell him, “That we were cancelled out with the con¬ 
tract, ... if he could find anything out about it, why 
I was cancelled out.” (Tr. 1219); 

(ii) He called Joseph Brasco again in late June or July to 
“let him know that 1 was getting back into the Post 
Office under the name of Randen Trucking.” (Tr. 1234, 
1816-7); 

(iii) He called Joseph Brasco again in November 1968 to 
“let him know that I was going to bid on T.A.B. and 
A.N.R. Leasing again.” (Tr. 1248, 1632). 

Nevertheless, it is perfectly jar that these calls were understood 
as a reminder that Masiello wanted a continuing friendly hand in 
return for his May 1968 payment of $10,000.00 and that the many 
acts and inquiries performed by Frank Brasco on Masiello’s behalf 
after May 31, 1968 did not represent some unilateral frolic of his 
own. 

** This is a far cry from the situation in United States V. 
Birnbaum, 337 F.2d 490 12d Cir. 1964), where the conversation 
between co-conspirators occurred some four years after the defen¬ 
dant’s last act in the conspiracy and had nothing to do with the 
continued execution of the old scheme. In this case Brasco was 
clearly continuing his pattern of seeking the advice and expertise 
of Doherty in order to continue to help Masiello, as he had done 
from the conspiracy’s inception. 





1 m*HchI I»y supplying trucks to the Font Office under the name 
<»f Itanden until October 2(5, 19«8 (OX 53 and 54; Tr. 705 1 . 
and hy bidding attain through a nominee on November 15, 
litos. Since nothin*: in the record remotely suggested a 
withdrawal hv lira sen from the conspiracy, Brasco was 
hound hy aits committed in furtherance of the conspiracy 
alter October 23, 19WN whether or not he performed or was 
aware of them. See United States v. Bnrelli, 330 F.2d 370 
(2d < ir.), cert. denied as Cinguegrano v. United States, 37!) 
I'.S. 900 I 1005) ; United States v. Goldberg, 401 F.2d 044 
(2d Fir. I, eert. denied. 393 F.S. 1099 1 1909) ; United States 
v. Seuss, 474 F.2d 3S5 (1st Fir.), eert. denied, 412 F.S. 928 
t 1973). 

B. Pre-indictment delay did not deny Brasco 
a fair trial 

Appellant claims that a four year delay between the ini¬ 
tial investigation of the charges against Frank Hrasco* and 
his indictment denied him a fair trial. He purports to 
show actual prejudice to the conduct of his defense and 
charges the pre-indictment delay to “inexcusable govern¬ 
mental inaction." (Hr. at 95) The record, however, does 
not establish either significant prejudice to the defendant or 
any design on the part of the Government to secure a 
“tactical advantage" over the accused.** 

* While the investigation began in 1969, some four years be¬ 
fore the October 23, 1973 indictment, Brasco was put on notice 
of the investigation by the F.B.I. in December of 1970. (Tr. 745- 
754) 

** The Supreme Court in United States V. Marion. 404 U.S. 307 
(1971 ) seemed to require both that the defendant had been pre¬ 
judiced by the delay and that the delay represented a "purposeful 
device to gain tactical advantage over the accused” before an in¬ 
dictment brought within the statute of limitations would be dis¬ 
missed. However, this Court has stated that, “It is unclear from 
the | Marion] opinion whether a successful claim under the due 
process clause must establish both actual prejudice and intentional 
delay on the part of the Government, or whether a showing of 

[Footnote continued on following page] 
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Appellant raises a variety of.points in an attempt to 
show actual prejudice. He fir complains that key wit¬ 
nesses to important events had .wed by the time of the in¬ 
dictment, namely Sullivan, r .aro and Fitzell.* 

Appellant speculates that Sullivan, “could put the lie in 
Doherty’s mouth” (Hr. at 90) and presumably claims that 
Ferraro's testimony would have contradicted that of John 
Masiello. Hut appellant has nothing to support these con¬ 
tentions beyond his own assertions which are, in turn, based 
on sheer speculation. The facts remain that Doherty’s and 
Masiello's testimony was substantially corroborated by other 
witnesses as well as documentary evidence and that their 
credibility ns well as the absence of Sullivan and Ferraro 
were issues fully presented to the jury. 

Appellant next claims that he was unable to recall 
events and had a difficult time reconstructing them. (Hr. at 
92) As an example of his alleged problem, Hraseo makes 
much of the alleged fact that, because of the long delay he 

the former alone would be sufficient." See United States v. Ian- 
nelli, 461 F.2d 483, 485, n.2 (2d Cir.), cert, denied, 409 U.S. 
980 (1972). In the later case of United States V. Schwartz, 464 
F.2d 499, 503, n.5 (2d Cir.), cert, denied 409 U.S. 1009 (1972) 
this Court again indicated that actual prejudice alone may warrant 
the dismissal of an indictment. See also United States V. Mallah 
503 F.2d 971, 989 (2d Cir. 1974). However, this Court’s recent 
decision in United States v. Brown, Dkt. No. 74-1947 (2d Cir. Feb¬ 
ruary 20, 1975), slip. 1847 holds that proof of prosecutorial miscon¬ 
duct “is the mandate of” Marion. Id. at 1851. 

** It is difficult to understand how Fitzell’s presence at trial 
could have materially aided the defense. At the very most Fitzell 
might have testified that he was not contacted by Joseph Weiner, 
with regard to an attempt by Weiner to get the loan for John 
Masiello. (See Tr. 1457, 1332-3) Weiner testified that he contacted 
several sources, not just Fitzell, and this hardly seems to be a 
crucial piece of his testimony. 

It should also be noted that Thomas McKeever, a witness to 
the Masiello-Ferraro-Joseph Brasco payoff was alive at the time 
of the second trial, and had denied at the first trial that he was 
present at any such payoff, but was not called by the defendant 
at the second trial. (Tr. 2659-2662). 


/ 



was unable to recall the ’•'•ecise dates of conversations that 
he had with postal officials Took and Nobles. Yet the real 
issue here was not precisely when ltrasco spoke to these men. 
but whether hi* spoke to them at all on behalf of A.X.ll. 
after the day on which he was informed by Timothy May 
of Masiello's criminal background.* Further, Fiasco’s claim 
of lapse of memory is unconvincing in light of his detailed 
memory of certain items helpful to him.** Since Fiasco was 
able to give a more than coherent account of his version of 
the facts, his claim of prejudice must fail. United States v. 
Uayatdn, 402 F.2d 821 Fid Fir.), cert, denied, 394 F.S. 989 
1908 ( ; United States V. Itriyys, 457 F.2d 908, 911 (2d Fir.), 
cert, denied, 409 F.S. 986 (1972); United States v. 
Ferrara, 458 F.2d 80s, 875 l 2d Fir.), eert. denied, 408 F.S. 
991 i 1972 1 . United States v. Mallali, su/tru, 503 F.2d at 
589. 

Appellant's tinal claim is that he was prejudiced because 
“important documents had been lost and destroyed.*’ I Fr. at 
90) More specifically he cites the loss of Doherty’s 1907 tele¬ 
phone records and the tape recordings of Doherty and 
Weiner made during their respective interviews at the Falti- 
more F.S. Attorney's office. Nowhere does appellant in 
dirate how he was prejudiced by their loss, and there is no 
indication on the record that the loss of these documents 

* It was Brasco himself who told the F.B.I. back in 1970 that 
as soon as he learned of Masiello’s background he “adopted a hands 
off attitude with respect to A.N B.” and instructed his staff to do 
likewise. He held this position through the trial and two members 
of his staff also testified to receiving these instructions from him. 
His memory on this point was very clear. (Tr. 2246-7; GX 57) 

** Two examples of this detailed memory are his certain 
memory of the conversation that he had with Tim May on May 
31, 1968 (Tr. 2246) and his vivid recollection of the purpose 
of the trip he took with Judge Thompson. (Tr. 2258) Further, 
with the help of the minutes from the House Post Office and Civil 
Service Committee he was able to remember that his call to Doh¬ 
erty on April 5. 1968 (some three days before the New York office 
loan meeting) had to do not with arrangements for the meeting, 
but with assaults on letter carriers. (Tr. 2528-9). 
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was deliberate on the part of the Government.* On this 
record, appellant’s claim must he rejected. United Staten v. 
Dor non, 356 F. Hupp. 10111, 10!(4 (S.D.N.Y. 11173). 

Finally, it also is perfectly clear from I he record that 
the Government did not purposely delay indictment to 
achieve any tactical advantage in this case. While Do¬ 
herty and Weiner were available in lltfilt and 11170, Masiello 
did not relate his part in the conspiracy to the Government 
until September of 11(73 (Tr. 1031). The Government in¬ 
flicted Frank Hrasco some six weeks later. United Staten 
v. Ferrara, supra, 438 F.2d at 875; United Staten v. lirowu, 
I>kt. No. 1847 12d Fir., February 20, 11(75), slip op. 1847 
at 1850-51. 


POINT III 

The evidence of Frank Brasco's guilt was more 
than sufficient to convict. 

Citing the many character witnesses who testilied on 
his behalf and complaining that Masiello, Doherty and 
Weiner were “acknowledged criminals and liars” i Hr. at 
1)6), Brasco says the evidence against him was insufficient 
to convict. The argument is entirely frivolous. The testi¬ 
mony of the Government’s principal witnesses amply estab¬ 
lished Brasco’s guilt, and all of the credibility questions 
were for the jury to decide. Moreover, there was a mass 

* At a hearing held during the first trial the United States 
Attorney for Baltimore, George Beall testified under oath that he 
attempted but was unable to find the dictaphone belts from which 
GX 35006 and 3514 were typed (the Doherty and Weiner inter¬ 
views). He also testified that after typing, the normal practice 
in his office was to reuse or discard the belts (Tr. 409-411). An 
examination of the transcripts themselves shows that they appear 
to be substantially verbatim and are not edited summaries. 
Further, if there is some allegation here that these transcripts 
were doctored, the Government need only point to the extensive use 
counsel for the defendant was able to make of them as 3500 
material on cross. (See GX 3506, 3514). 





Ol corroborative evidence which appellant simply chooses 
to ignore m his brief.* 

* Brasco’s brief is loaded with false statements and huge 

leTThi rrr evidence - By way ° f 

leads off his brief by stating that certain things are “undisputed 
and uncontradicted , including that “there is no claim that Frank 
Jrasco gave or received any money or that he in any way re¬ 
ceived personal benefit or enrichment” <Br. at p. 3). That is 
echnically accurate, but ignores the testimony of Doherty and 
Seiner that Frank Brasco agreed to accept an under-the-table cash 

loan ’and 3 m' 8 • n BraSC ° for he| P in K to get Masiello a 

loan and Masiello s testimony that he gave $10,000 in cash to 

Joseph Brasco. who said it was to go “down below”. Brasco’s next 
undisputed and uncontradicted” item is that "no evidence what¬ 
soever was Presented that acts performed by | Frank Brasco] were 
outside the scope of his legitimate and regular duties as a Con¬ 
gressman ( Br. at p. 4). Later appellant answers that "Even 
accepting Dohertys testimony one looks in vain for any testimony 
of any agreement on the part of Frank Brasco in words or sub- 
.stance to engage in any bid rigging or to accept any money” (Br 
at •••and see also 103). The Government’s Statement of Facts 
and the text in this Point demonstrate the falsity of these state¬ 
ments. which ignore such obvious parts of the Government’s case 
as Brasco s request to Doherty that he give Masiello favored coach¬ 
ing on what to bid on a competitively bid contract, and the testi¬ 
mony of both Doherty and Weiner about Brasco’s agreement to 
take a cash payoff on the loan. Later, at the beginning of his suffi¬ 
ciency point, appellant proclaims that “as soon as he learned from 
Past Office officials about Masiello’s criminal background. Brasco 
ordered a hands-off policy, and this was confirmed by two of his 
employees” fBr. at p. 961. Similarly, this proof reads out of the 
record the testimony not only of Doherty and Weiner, but also of 
two utterly untainted postal officials. Douglas Nobles and Howard 
(ook. ‘hat Brasco kept right on scrambling to help Masiello after 
he was told by the Post Office General Counsel of Masiello’s back- 
ground. Several pages later in his sufficiency point appellant says 
that the evidence in the record fails to show that Brasco had 
any knowledge whatsoever of Masiello’s criminal background” and 
that “When all is said and done. ... a retrospective viewing of 
the record makes it perfectly clear that Congressman Brasco knew 
nothing of Masiello’s past” (Br. at p. 100-101). It is hard to see 
what appellant sought to gain by these false statements which 
hide from this Court the testimony of Doherty and Weiner that 
r rank Brasco openly and expressly discussed with them both 
Masiello’s criminal backgrounds. 
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At a minimum, the jury was entitled to find that Frank 
Brasco’s efforts to get and keep the contract for Masiello 
established that Brasco was guilty of conspiring to defraud 
the United States by depriving it of-Doherty's and his own 
faithful and honest services. Doherty testified that Frank 
Brasco asked him, a postal official, to advise Masiello what 
to hid on a competitively bid contract, and both Doherty 
and Masiello testified that Doherty subsequently gave 
Masiello that advice in Frank Brasco’s office. Weiner and 
Doherty testified that, when the Post Office refused to 
continue A.N.H.’s contract because of Masiello's involvement, 

Frank Brasco schemed with them about a re-offer by Masiello 
of his trucks to the Post Office through companies whirl 
would appear to be independent of Masiello, but which L.. 
would in fact still control. Post Office General Counsel 
Timothy May testified that Frank Brasco denied to him 
that he even knew Masiello, falsely claimed to be calling 
on behalf of “innocent creditors” of A.N.H'., and then, in 
an obvious attempt to deceive May, asked whether the Post 
Office would lease the trucks if ownership were transferred 
to an “independent” group. These items of proof alone 
were classic examples of the kind of scheming which violates 
the “conspiracy to defraud” provisions of Title IS, United 
States Code, Section 371. See United Staten v. Johnson, 

3S3 F.S. 160, 17” (1066); Unas V. Henkel, ”16 U.S. 462, 

476-4S0 i 1010); United States v. Sicei; /, 441 F.2d 114 (2d 
Cir.), cert, denied, 403 U.S. 032 (1071) ; and United States 
v. Peltz, 433 F.2d 48 (2d Cir.), cert, denied, 401 U.S. 955 
(1071). / 

Moreover, the jury was also justified in concluding that 
Frank Brasco had conspired to receive a bribe. Masiello’s 
testimony that he delivered $10,000 to Joseph Brasco to be 
delivered “down below”, coupled with the testimony of 
Doherty and Weiner that Frank Brasco appointed Joseph 
Brasco to be the bag man for a contemporaneous proposed 
cash payoff to Frank Brasco for his part in getting the loan 
for Masiello, were strong circumstantial proof that the 





f 10,0(10 delivered by Masiello to Joseph Brasco was destined 
for F rank Brasco. As the Statement of Facts, supra, spells 
out in detail, there was a mass of corroboration for the 
testimony of Masiello, Doherty and Weiner. 

I 1 ( Proof of the initial meeting between Brasco, Doh¬ 
erty and Masiello in June of 1067 was strongly corroborated 
by (IX 28A and 28B, two pieces of note paper with the 
imprint "From the Desk of Frank Brasco”. These note 
papers not only corroborated Doherty and Masielio's testi¬ 
mony that the meeting occurred in Brasco's D.C. office, but 
also that the conversation involved the June, 1967 bid and 
ways to help Masiello out with regard to that bid. (See p. 
9. supra.) 

<-) The April, 1968 meeting at Brasco’s New York 
office, at which Doherty and Weiner testified it was agreed 
that Joseph Brasco would receive Frank Brasco’s half of a 
financing fee for him in cash was corroborated by a mass 
of documents: a) Doherty and Brasco’s telephone records. 
((IX .59 and 91); It) Doherty’s diary entry (GX 37), and 
his airline ticket (GX 38) and c) Weiner's check to Ameri¬ 
can Airlines. (See p. 23, supra.) 

(J) 1 he Government was also aide to corroborate 

Doherty’s testimony that he and Brasco dealt with Tom 
McKeever in their efforts to aid Masiello on both getting 
a loan and working out his mileage problem. The March 
visit of McKeever to Washington, D.C. and the Brasco- 
Doherty-McKeever meeting on March 19 were corroborated 
by motel charges for McKeever (GX 42) aud Doherty’s 
diary entry of March 19 showing “11:00 Cong. Brasco.” 
(GX 37A) (See p. 21, supra.) 

(4) The testimony that Brasco was involved with 
Doherty and Weiner in trying to get Masiello a loan Mas 
supported by: a) the April 26 telegram (GX 5); b) the 
testimony of Harold Sc ho re, Masielio’s accountant (Tr. 
1015-1025); c) the testimony of Harry Kagan, Weiner’s 



cousin (Tr. 935-941); <1) the testimony of Daniel Iliuuuel, 
Brasco’s ex-law partner (Tr. 950-959), and (OX 89) 
(Masiello’s name and telephone number in Himmel's rolo- 
dex); e) OX 51, A’einer’s letter to Ilrasco regarding the 
loan, (See p.-37, supra) and f) OX 0A through ll!, and 
OX 19 financial statements of AXR sent to Weiner so that 

he could negotiate a loan. (See p., supra) ; along with 

financial projections for Masiello's shell company Terrace. 
(See j). 24, supra). 

(5) The Government also was able to corroborate 
Doherty and Weiner’s testimony that Frank Ilrasco helped 
them in their efforts to get a renewal letter for Masiello. 
The Hass memo (OX 47) as well as Coffman's testimony 
of the call he received from Frank Ilrasco (Tr. 2993-2994) 
are strong corroboration of this. (See pp. 28-29, supra). 

(6) Brasco's efforts to “get” or ‘“keep” a contract for 
Masiello after he learned of the cancellation from May were 
corroborated by the testimony of Nobles and Cook, who had 
no motive whatsoever to lie. (Sea pp. 38, 39-40, supra). 

(7) Brasco’s Capitol Hill telephone records also offer 
strong corroboration that the conspiracy proceeded along 
the lines that Doherty, Weiner and Masiello testified that 
it did. Brasco’s phone records show some seven calls to 
Masiello (either at A.X.B. or at his home in Yonkers) in 
October and November 1967—the time period during which 
Masiello rebid, after being coached by Doherty at Brasco's 
request, and during which Doherty and Ilrasco worked on 
getting Lehigh, a lower bidder than A.X.B., disqualified. His 
telephone records also show calls to Weiner and Doherty 
shortly before the April 8, 1968 law office meeting to discuss 
Masiello’s loan, and finally his records show calls to Weiner 
on May 28, dune 12 and 20 and to Masiello on May 14. 21, 
22 and also on May 28. May 28 was the date Ilrasco and 
Doherty discussed the cancellation of A.X.B. after working 
earlier in the week to get the Post Office in New York to 
issue a renewal letter. (See p. 31, supra). 





IN) Finally, the Government was also able to introduce 
numerous Post Office records including bids, hid abstracts, 
internal memoranda and correspondence which corroborated 
I (liberty's testimony as to his and Brasco’s efforts on behalf 
"I Masiello and A.N.R. each step of the way. Notable among 
Ihese exhibits are GX 34 and 35 (the Brewer memos show¬ 
ing the referral of Lehigh to 8BA in November of 1967; 
G.\ 16 and 17 (the Doherty and Strachan renewal letters 
dated May 24, 1968) and GX 22 and 23 (the Salvan letters 
to the Post Office asking for relief for .v.X.H. through its 
mileage claim). 

The evidence was clearly more than sufficient to convict 
Frank Brasco. 

POINT IV 

John Masiello's refusal to testify rendered him 
unavailable and his prior trial testimony was prop¬ 
erly read to the jury. 

Appellant claims that the introduction of Masiello’s tes¬ 
timony at the first trial transgressed his Sixth Amendment 
right of confrontation. The principal argument advanced 
is that the prosecution did not adequately demonstrate 
that Masiello was truly unavailable.* There is no meiit to 
Ibis claim, and the District Court’s decision (385 F. Supp. 
964 IS.D.X.V. 1974) admitting the testimony was correct. 


* The testimony read to the jury was given by Masiello under 
oath at the first trial, with full opportunity for the defense counsel, 
who also represented Brasco at the second trial to cross examine 
the witness. In Pointer V. Texas, 380 U.S. 400, 407 1 1965), the 
Supreme Court pointed out that a major reason for the confronta¬ 
tion rule is “to give a defendant charged with | a] crime an oppor¬ 
tunity to cross examine the witnesses against him.” 
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The record establishes that when Masiello refused to 
testify on June 26, 1974, erroneously claiming his Fifth 
Amendment privilege in spite of a grant of immunity, the 
trial court adjudged him in civil contempt. .Masiello also 
refused to testify the following day, and when lie persisted 
in his refusal on July 1, 1974, the district judge gave 
Masiello oral notice that he would be tried for criminal 
contempt, and ordered Government counsel to put the 
matter on for trial as soon as possible before him. (Tr. 1085- 
10861. The trial court then declared Masiello's in person 
testimony unavailable and allowed the prosecutor to read 
his prior trial testimony to the jury. Decisions of the Tenth 
and Fifth Circuits, as well as in the new Federal Hides of 
Evidence support the correctness of this decision.* See 
Mu non v. United Staten, 408 F.2d 903 I Kith Cir .), net. 
denied, 400 U.S. 993 (1971); United States v. Mobley, 421 
F.2d 345 (5th Cir. 1970). In these cases, each of the wit 
nesses whose testimony had been deemed unavailable had 
been granted immunity and invoked the Fifth Amendment 
privilege to support his refusal to testify; when the refusal 
persisted, each witness was cited for contempt.** 

In the face of this authority and failing to find any case 
law to the contrary, appellant attacks Masiello’s avail- 


* The Proposed Federal Rules of Evidence were approved 
January 2. 1975. P.L. 93-595. The Federal Rules of Evidence 
read in pertinent part: 

Rule 804 (a) Definition of unavailability. “Unavailability 
as a witness” included situations in which the 
declarant: 

(2) persists in refusing to testify concerning the 
subject matter of his statement despite an order 
of the judge to do so . . . 

** The witness in the Mobley case was found to have no proper 
Fifth Amendment claim as he had already pled guilty to the 
charges he was to testify about. See United States v. Mobley, 
supra, 421 F.2d at 351, n.5 (5th Cir. 1970). 
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ability on two grounds. First, without any support from 
tin- record, he attempts to argue that Masiellos motives 
for not testifying had nothing to do with his sick wife, but 
were rather an attempt on his part to be able to tell “his 
people’’ he was no longer a stool pigeon. (Hr. at 109) 
Second, appellant claims that the trial court and the Gov¬ 
ernment did not do everything in their power to induce 
.Masiello to testify. 

Appellant s attack on Masiello's motivations goes bevoiul 
whether or not he was actually available. Whatever his 
motivations were, the fact is uncontroverted that he refused 
to testify. Appellant is arguing, iu effect, that if a witness 
chooses to refrain from testifying a second time for un¬ 
worthy motives, the Government is somehow chargeable 
with his conduct and should not be permitted to introduce 
Ins testimony. This argument is not persuasive. First, it 
is frequently impossible to know what really motivates a 
witness’ refusal to testify. Furthermore, neither reason 
nor fairness dictates that if manipulative motives are 
alleged, they should lie charged to the Government. Cf. 
1 iiiteil Staten v. Hentvrua, 319 F.2d 916, 941 (2d t’ir.), 
eert. denied, 373 U.S. 940 (1963). If consideration of 
•Masiello’s motivations is relevant, however, even here ap- 
pellant’s argument fails. The record substantiates serious, 
justified concern on Masiello’s part for his wife’s health and 
nowhere is there any indication that his motives were other¬ 
wise.* 


* Appellant makes much of the fact that although Masiello’s 
wife attempted to commit suicide before the first trial, he never¬ 
theless was willing to and did in fact testified at that trial. How¬ 
ever, appellant ignores that part of the record which reveal.-, a 
series of events occurring between the two trials which Masiello 
claimed caused him to refuse to testify. (See Tr. 1054-1060; 
Hearing. October 16, 1974, pp, 14-16). Most notable among these 
events was the fact that it was alleged that a person representing 
himself to be Frank Brasco’s lawyer called Mrs. Masiello, tried 

(Footnote continued on following page] 
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Appellant’s second argument that insufficient sanctions 
were brought against Masiello also is unpersuasive. The 
trial court did everything in its power to compel Masiello 
to testify, first citing him for civil contempt and then find¬ 
ing him guilty of criminal contempt. The trial court also 
notified Masiello, through his attorney, on July 1, 1974 
while the trial still had over two weeks remaining, that the 
court felt the punishment for Masiello’s criminal contempt 
would be greater than six months. (Tr. 1177 I* The prospect 
of spending an additional six months or more in prison is 
certainly an additional sanction, especially where the wit¬ 
ness' sole motive to testify in the first place is to be able 
to show cooperation with the Government in order to obtain 
an early parole. 

Appellant also suggests that the trial court should have 
obtained “twenty four hour attendance . . . or physical 
restraint” for Mrs. Masiello. Whether these solutions would 
have been reasonable or acceptable under the circumstances 
was a matter resting entirely within the discretion of the 
trial court. 


to influence her to get her husband not to testify and divulged in¬ 
formation to her which could only be calculated to aggravate her 
already hysterical condition. The Government makes this point 
solely to contradict appellant’s argument that Masiello had no real 
reason to refuse to testify other than selfish motivations. It can¬ 
not and does not attribute this conduct to the defendant or his 
counsel. 

* In fact. Judge Cannella sentenced Masiello to one year and a 
day to run consecutively to his other pending sentences. (See 
Contempt Sentence Minutes. July 26. 1974. p. 12). The argument 
that this consecutive sentence was not an additional sanction be¬ 
cause the actual time to be served was left to the discretion of the 
parole hoard under 18 U.S.C. 4208(a) <2* is frivolous. It must 
also be noted that contrary to appellant’s statement (Br. at 118). 
the Government did not join in Masiello’s attorney’s plea for im¬ 
position of a concurrent sentence. (See Contempt Sentence Min¬ 
utes, July 26, 1974, p. 10). 



Appellant’s final argument is that he was prejudiced in 
a variety of ways by the admission of Masiello’s first trial 
testimony. He first raises the fact that the jury was ob¬ 
viously unable to assess Masiello’s demeanor. However, this 
court has already stated that the inability of a witness to 
testify in person, is a factor, which taken alone, is not 
sufficient to establish that the defendant was denied due 
process. United States v. Singleton, 4(50 F.2d 1148 at 1152 
1 2d Cir. 11173>. Next Brasco contends that his inability 
to cross-examine Masiello with regard to the testimony of 
Himmel, a witness whom the Government did not discover 
until the second trial, caused him actual prejudice. How¬ 
ever, appellant can only speculate that cross-examining 
Masiello with regard to Ilimmel’s testimony would have 
aided the defense in any manner. Further, Himmel’s 
testimony constituted but one item of the voluminous proof 
against Frank Brasco. (See Tr. 050-55). Brasco also cites 
us prejudicial his inability to cross-examine Masiello further 
with regard to his expectations of help from the Govern¬ 
ment in exchange for his testimony at the first trial. He 
claims that Masiello’s subsequent sentence in Connecticut 
as well as other documents which came to light after the 
first trial provided him with additional material for cross- 
examination. This argument fails because the record shows 
that Masiello was thoroughly cross-examined on the subject 
til his expectations at the first trial. (Tr. 1598-1601. 1621 
24, 10.50, 1858-61 ) Moreover, at the second trial Judge 
Cannella allowed defense counsel to tell the jury of Masi 
tdlo's plea and his sentence in the Connecticut case ami also 
permitted him to read to them a letter Masiello wrote to the 
prosecutor after the first trial. (See Tr. 1881; I)X BCt. 

Appellant finally contends prejudice resulted from the 
reading of the cross-examination by counsel for his co¬ 
defendant at the first trial. His claim is that the reading of 
this cross-examination was improper because there was no 
longer an identity of parties at the second trial. However, 
the recently adopted Federal Rules of Evidence provide 
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that former testimony is not to be excluded by application 
of the hearsay rule if “given as a witness at another hearing 
of the same or a different proceeding . . . , if a party against 
whom the testimony is now offered . . . had an opportunity 
and similar motive to develop the testimony by direct, 
cross or redirect examination.” Buie 804(b) I 1). Here it 
cannot be denied that appellant had the opportunity and 
similar motive to develop the testimony of Masiello by 
direct, cross or redirect examination, in the first trial. 
Further the cross-examination by counsel for Joseph Brasco, 
appellant's co-conspirator, was motivated by the same in¬ 
terests as those of appellant. The whole thrust of his cross- 
examination was to destroy the credibility of Masiello 
especially with respect to the payment of the 910,000 bribe 
to his client. This line of cross cannot be claimed to have 
been harmful to appellant. 


POINT V 

The evidentiary rulings were correct. 

A. The trial court properly allowed the Government 
to offer the defendant's prior false statements 
and testimony as evidence of false exculpatory 
statements evidencing consciousness of guilt 

Appellant contends that the prosecution's use of Frank 
Braseo’s statement to the Federal Bureau of Investigation 
and his refusal to swear to that statement was so prejudicial 
that a reversal of the jury’s verdict is warranted. Brasco 
also challenges the introduction into evidence of his prior 
testimony <luring his first trial. All of the challenged evi¬ 
dence was properly admitted under the rule governing 
false exculpatory statements which evidence consciousness 
of guilt 
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The law is settled in this Circuit that: 

**[Ejxcnlpatory statements, when shown to be false, 
are circumstantial evidence of guilty consciousness 
and have independent probative force.” United 
Stiite* v. S mol in, 182 F.2d 782. 786 (2d Cir. 1950). 

See also II ilsou v I nited Stotos, 162 L'.S. 613, 620-21 
(1896); / nihil State* v. harm**, 503 F.2d 430, 438 (2d 
Cir. 1974 i ; United States V. Lacey, 459 F.2d 86. 89-90 (2d 
Cir. 1972); United State* v. IteAlesandro, 361 F.2d 694. 
697-98 12d Cir.), cert, denied, 385 U.S. 842 (1966); United 
State* v. Montalvo, 271 F.2d 922 12d Cir. 1959), cert, 
denied, 361 C.S. 961 11960) ; United State* V. Ban do, 241 
F.2d 833, 842 I 2d Cir. 1957). In the present case the false¬ 
ness of Fiasco's statement to the Federal Fureau of In¬ 
vestigation and his prior trial testimony is evidenced by 
the following facts: 

()) The Government introduced substantial proof that 
there was a meeting in June, 1967 in Fiasco's office on 
Capitol Hill between Frasco, Masiello and Doherty to dis¬ 
cuss A.N.K. ( See p. 9. supra ). Frasco told the F.F.I. 
that his first contact with Masiello occurred in early 1968 
at his Fast New York Brooklyn District (Mice. 

(2) The Government introduced substantial proof that 
Frasco was deeply involved in an effort with Weiner and 
Doherty to get Masiello a loan for A.X.R., and had agreed 
to accept one-half of a financing fee. ( See p. 23, supra). 
Frasco told the FBI he could not recall any conversations 
with Doherty and Weiner about obtaining financing for 
A.X.li.. denied even knowing about any attempts on Weiner’s 
part to obtain such financing and denied that he had ever 
discussed splitting the financing fee. 

1 3 1 Frasco also specifically denied in the FFI state¬ 
ment e' er being present at any meeting in his Washington 
or New York office during which Doherty and Weiner were 
both present. The Government presented overwhelming 
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proof that at least out* such meeting did occur in Branco's 
New York law office. (See p. 23, supra.) 

(4) The Government proved through the testimony of 

Weiner and Doherty, with documentary corroboration, that 
Brasco did meet Friedman and did make arrangements for 
him and Weiner to meet Meade Esposito. (See p. 27, 
supra), again directly to what Frank Brasco said 

in his FBI statement 

(5) The Governmt.ii i. meed testimony that Brasco 
knew of and spoke of Terr »ce Trucking Company in con¬ 
nection with postal contracts. (See p. 31, supra). Brasco 
also specifically denied this to the FBI. 

(6) The Government also proved that Brasco made 
several contacts on behalf of A.N.R after, according to the 
FBI statement, he “adopted a hand-olf attitude”. (See pp. 
36-41, supra.) 

(7) Finally, Him fuel's testimony cast strong doubts on 
Braseo’s opening statement to the FBI that at no time had 
he or his law firm ever represented John Masiello or A.N.R. 
in any manner. (See p. 26, supra). 

The prior trial testimony read to the jury concerned 
Brasco’s changing the date of his first contact with Masiello 
in the FBI statement from “sometime in 1967 or 1968” to 
“early 1968”. Again, the Government had ulready pre¬ 
sented strong proof of a June, 1967, meeting between 
Masiello and Brasco and several other efforts on Brasco's 
part on behalf of Masiello before 1968. The jury was 
clearly entitled to infer that Brasco actually changed the 
date in the statement in order to disassociate himself from 
any connection with his early efforts on behalf of A.N.R. and 
that his testimony at the first trial that he narrowed the 
IKissihle time of his first meeting with Masiello “[Bjecause 
he had no recollection of the date and that was the thing 
he did” was a false statement on his part during the first 
trial. The patent falsity of both his statements to the FBI 



und his prior trial testimony was ample justification for 
the admissibility of such false exculpatory statements. 

Appellant also claims that evidence should not have been 
admitted which revealed his refusal to swear to the FBI 
statement that the Government alleged to be false. Appel¬ 
lant claims the use of such evidence infringed his Fifth 
Amendment privilege against self-incrimination. The record 
shows, however, that Brasco, having been fully advised of 
his rights, chose to make deliberately false statements, and 
waived his Fifth Amendment privilege. False exculpatory 
statements are admissible as probative evidence of a de¬ 
fendant’s consciousness of guilt and thus of guilt itself. 
Similarly, the refusal to swear to a written statement 
voluntarily given might well suggest to a jury that the 
refusal was the product of a mind concerned with the risk 
of the penalty for perjury because the information con¬ 
tained in the statement was known to be false. Wigmore 
points out the refusal of a suspect to undergo a superstitious 
test is proper evidence of his guilty consciousness. 2 Wig 
inore, Evidence, § 275 (3d ed. 1940). Refusal to swear to 
a voluntary written statement, we submit, is far more 
probative evidence of a guilty mind. Furthermore, BrascoV 
refusal to swear was inseparably related to the circum- 
stances surrounding the furnishing of the statement, and is 
thereby circumstantially linked to the consciousness of 
guilt evidenced by the falsity found therein. 

Appellant also suggests that his prior trial testimony 
could not have properly been used for impeachment pur¬ 
poses until he took the witness stand in his own defense. 
Once again, appellant fails to recognize that his prior trial 
testimony was offered as a false exculpatory statement 
showing consciousness of guilt and not for the purpose of 
impeaching his credibility. In United States v. Lomprez, 
472 F.2d S60, 862-63 (7th Cir. 1972), the Court of Appeals 
rejected a similar contention as follows: 
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“The defendant* next contend that since the state¬ 
ments did not amount to a confession of an admis¬ 
sion, their introduction violated the defendant’s privi¬ 
lege against self-incrimination. The Government’s 
theory, with which we agree, was that the statement 
constituted u ‘false exculpatory statement’ and thus 
had independent probative value as evidence of a 
consciousness of guilt. Bee United Staten v. McUon- 
ncy, 329 F.2d 467, 470 (2d C’ir. 1964). The de¬ 
fendants maintain that ‘false exculpatory statements’ 
are admissible only where the defendant has testified 
and thus waived his privilege against self-incrimina¬ 
tion. No authority is cited for this contention and 
the McConney case contravenes its validity.” 

B. The declarations of Seth Brewer were properly 
admitted during the testimony of Joseph Doherty 

It is axiomatic that extra-judicial utterances are hearsay 
only when offered to evidence the truth of the matter as¬ 
serted. United Staten v. Markin, 352 F.2d 860, 863-64 (2d 
C’ir. 1965). On each of the approximately eight occasions 
that Doherty testified to Brewer’s lialf-of their conversa¬ 
tion ;, the testimony related to Brewer’s apprising Doherty 
of actions taken either by Brewer or the Post Office with 
regard to A.N.It.* (Bee Tr. 142, 160, 186, 187, 211, and 
282). At no time did the Government offer these declara¬ 
tions to prove that these actions were in fact taken. Indeed 
the bulk of these actions were proven independently by the 
Government through the business records of the Post Office, 
including bids, bid abstracts and internal memoranda. The 
Government offered these declarations to show what in- 

* Appellant misreads the record when he argues that Judge 
Cannella admitted Brewer’s statements as those of a co-conspirator. 
Judge Cannella referred to Doherty as a co-conspirator whose 
conversations with Brewer would make no sense if only his (Doh¬ 
erty’s) remarks were allowed into evidence (Tr. 159). 
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formation was in Doherty’s mind in order to explain his 
actions as he proceeded to influence the Post Office in fuvor 
oi A.X.R. in furtherance of the conspiracy. The use of 
Brewer’s statements as circumstantial evidence to explain 
Doherty’s state of mind was not prohibited by the hearsay 
rule. 7 Wigmore, Evidence § 1790 (3d ed. 1940); United 
Staten v. Prenn, 336 F.2d 1003-1010-12 (2d Cir 1964) cert 
denied, 379 U.S. 965 (1965) ; United Staten v. Chanon, 451 
I'2d ; W1, 304-05 ( 2d Cir.), cert, denied, 405 U.S. 1016 
(1972); Wanhimjton v. United Staten, 275 F.2d 687, 689 
(5th Cir. 1960). Furthermore, Doherty frequently testified 
that after speaking to Brewer he would then report back to 
l‘ rank Brasco the contents of the conversation, and Brasco 
would make a further request of Doherty in response to 
the information.* 


C. The evidence of an agreement amc .g Brasco, 
Doherty and Weiner to split a fee resulting from 
an expected loan for A.N.R. was admissible 

Brasco contends that the trial judge erred in admitting 
testimony by Doherty and Weiner that they and Brasco had 
ag.eed to share part of a fee which would accrue if Weiner 
were successful in arranging a loan for A.N.K. The argu- 
i' ent advanced is that since Masiello was unaware of the 
plan to split the fee, the arrangement constituted a “fraud 
on Masiello” and a separate conspiracy from that charged 
in the indictment. This multiple conspiracy aragun.ent is 
totally without merit. 


* Doherty, for example, testified that at his request Brewer 
said that he would look into the award of the contract to Lehigh 
reported back to Doherty that he did so, and then told Doherty 
that the Post Office had no choice but to award the contract to 
Lehigh. (Tr. 186-187). Whether or not anything Brewer said 
was true, this was the information on which Doherty relied and 
acted and which he reported back to Frank Brasco. Further the 
Government proved, independent of Brewer’s declarations, that 
Lehigh was indeed recommended to receive the award Tr 

185; GX 32). 




The indictment alleged that one of the means used to 
carry out the objects of the conspiracy—which was to 
obtain and retain valuable truck leasing contracts for 
Masiello and the companies he controlled by defrauding the 
United States—was an effort to obtain for A.N.R. and 
Masiello a loan of $875,000 with which to finance the pur¬ 
chase of trucks which had been bought by A.N.R. to lease 
to the I’o r i Office Department. The indictment specifically 
alleged that this effort was made 

“p'Tsuant to an arrangement that a fee to be paid 
by A.N.R. Leasing Corp. for obtaining said loan 
would be shared, in part, as follows: $17,500, in cash, 
to be delivered to defendant JOSEPH BRASCO for 
defendant FRANK J. BRASCO, and $8,750 for co¬ 
conspirator Joseph Doherty.” (Indictment U 8(b), 
A. 14). 

The evidence challenged on this appeal directly sup¬ 
ported these allegations of the conspiracy count. As more 
fully set forth in the Statement of Facts, supra, pp. 19-20, 
after Brasco and Doherty succeeded in helping Masiello 
obtain the Post Office contract for A.N.R., the focus of their 
efforts then shifted to help him obtain a loan to ease A.N.R.’s 
financial burden in connection with that contract. At this 
point Weiner entered the picture. Weiner, as the evidence 
revealed, pressured Doherty into providing him with a letter 
reflecting the renewal of A.N.R.’s contract which Weiner 
needed in order to arrange the loan for A.N.R. Both 
Brasco and Doherty attempted to influence the Post Office 
in New York to renew A.N.R.’s contract and to put the 
renewal in writing. These efforts were not motivated by 
wholly unselfish or charitable impulses. Rather, as the 
evidence revealed, they were prompted by an expectation 
that part of the fee to be paid if the loan were granted 
would be shared by them as alleged in the indictment. 

The claim that this evidence revealed a separate con¬ 
spiracy from that charged in the indictment is frivolous. 
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since it was olfered to prove the specific allegations of Para¬ 
graph 8(c) thereof. There was never any written pre-trial 
motion below which challenged the legal sufficiency of the 
indictment on the ground that it alleged more than one 
conspiracy and was therefore duplicitous. Such an attack 
would have been entirely meritless. 

Multiple conspiracy arguments like the one advanced 
on this appeal have not met with success in this Court. See 
e U> United Staten v. Sperling, 506 F.2d 1232 (2d Cir. 
1071); United Staten v. Mallali, 503 F.2d 071 (2d Cir. 
1074); Imitd States V. Arroyo, 494 F.2d 1316 (2d Cir.), 
eert. denied, 43 C.SL.W. 3208 (1974); United States Y 
Bynum, 485 F.2d 400 (2d Cir. 1973), vacated on other 
grounds, 417 U.8. 903 (1974); see also United States v. 
Kenny, 462 F.2d 1205, 1216-17 (3d Cir.), cert, denied, 400 
Ij.S. 914 (1072). In United States v. Aloi, Dkt. Xc. 74-1220 
(2d Cir., January 31, 1075), slip op. 6057 at 6072-73, this 
Court recently rejected a contention by appellant Dioguardi 
quite similar to the one presented here: 

“Dioguardi claims error as to him in the introduction 
of an alleged partnership agreement with Hellerman 
whereby he was entitled to a certain percentage of 
Hellerman’s profit obtained through his swindles. 
Such proof did not constitute a variance from the 
indictment or introduce prejudicial evidence of other 
unrelated crimes. The relationship with Hellerman 
and Dioguardi had to be developed to show Dio- 
guardi’s place in the AYSL stock fraud. Witness; 
Oraifer’s question to Sebastian when Hellerman’s 
name was mentioned as to how and why Dioguardi 
was inv'.ved. (Tr. 477). The evidence, as well out¬ 
lined in Dioguardi’s brief, discloses a close relation¬ 
ship to the A\ SL swindle from the initial time when 
Hellerman said he had to consult Dioguardi before 
he could proceed with the deal through the various 
meetings at his office, his various telephone calls to 
ebastian a»‘l his interest in keeping his hands on 
the pursestrings of |45,000 of the proceeds.” 
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In light of the allegations of the indictment and the 
totality of the proof presented at trial, the jury could 
reasonably have found that the fee splitting agreement was 
un integral part of the scheme and conduct in furtherance 
of the conspiracy charged. See United Statin v. .1 tallali, 
nupra, 503 F.2d at 980. 

D. Phone records showing calls to Weiner in Balti¬ 
more and the Russo letter were properly admit¬ 
ted into evidence 

Among the phone calls relit-ted on the records from the 
House of Rr ,jresentatives (GX 91) were three calls to 
Weiner in Ba more on May 28, June 12 and 20. Weiner 
testified on direct that he remembered having telephoned 
Fi 1. Brasco about A.N.K. in May or June. He also testified 
that he frequently had been in Baltimore during the spring 
of 1968. (Tr. 13<0, 1376). The trial court properly ad¬ 
mitted into evidence the records reflecting these phone '••ills. 
Although there was no evidence that the Russo letter (GX 
51) was ever mailed, it was properly introduced by the 
Government as an act of Weiner, who prepared it, in fur¬ 
therance of the conspiracy. It also was admissible as a 
prior consistent statement by Weiner made la-fore the 
existence of his alleged motive to testify falsely. 

Weiner testified about conversations with Frank Brasco 
in which Brasco asked him to arrange a loan for Masiello 
e'en after the May 31, 196b cancellation of the contract. 
The Russo letter, which Wein»r prepared in June and which 
inquired about Brasco’s “client’s” intentions with regard to 
a loan was clearly evidence of an act in furtherance of the 
conspiracy. United Staten v. Dorfnmn, 470 F.2d 246, 248 
(2d Cir.), cert, dinminned, 411 U.S. 923 (1973). 

Weiner’s testimony also had been impeached on the 
theory that he lied about being involved with Brasco in a 
loan since 1969 in order to save himself from prosecution. 


• * 

/ ... 
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'll WeiDer P "* ared to ^ to Brasco 
. June 1 J 68 is a statement by Weiner consistent with his 

iaI testimony and antedating the circumstances which 
supplied the alleged motive to fabricate. See DiCarln v 
« F -'d 364 ( 2 d Cir.), cert, iwi 26 8 u 8 
<06 (1925); United States v. Zito, 467 F.2d 140 140104 

■M. s'. 1672); United S',,", v. Oorfnan, 470^2, 

;;.. Mee "I“° v - 4 so F . 2 d 9 oi 

furthermore, the trial judge gave a proper limit ingin! 
struction with regard to the testimony (Tr. 15454 a. 
into/ States v. Zeehandclaar, 498 F.2d 35 *> 357 (o,i n 
mjV-to* V. U,« M , 467 KM UM im ™ 

Ur. 19U), cert, dented, 410 U.S. 927 (1973 1 • rr„l~ 1 
States v. IHLorenso, 429 F.2d 216, 220 (2d Ur 1 LZ 
denied, 402 U.S. 950 (1970). ^ 


POINT VI 

Appellant's claim that he was denied a fair trial 

crime 8 L ^ r 1 6rence$ V* 16 " Mafia "' organized 
crime, Meade Esposito and armed Marshals guard¬ 
ing Masiello is frivolous. ” 

Appellant claims that references in the Government’s 
case to the “Mafia” and organized crime, to Meade Fspolto 
and to the fact that marshals guarding Masiello were armed 

<1 ‘ a ,0 IST “ irrelevant to the at hand.” 

f a ‘ 1, 8) ‘ Th,K “Hument ignores the record in this 
<ase. bach of these references was either probative of an 
element of proof ir. the Government’s case or otherwise 
admissible as such. Furthermore, appellant completely 
fa.ls to demonstrate how any of these references were so 
prejudicial as to require a new trial. 
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A. The references to the "Mafia" and 
organized crime 

While appellant is correct that Masiello’s criminal back¬ 
ground was undisputed during the trial (Ur. at 136), what 
he fails to note is that Frank Brasco’s knowledge of that 
background was hotly in dispute. The indictment charged 
that Brasco assisted Masiello in obtaining truck leases after 
he (Brasco) had knowledge that the Post Otlice had can¬ 
celled one contract with Masiello’s company. A.X.K., be¬ 
cause he and others associated with A.X.U. had criminal 
records and backgrounds. (Indictment, fl8(c), A. 14-13). 
When appellant complains that the prosecution read the 
contents of an FBI report regarding Masiello’s background 
to the jury (Br. at 136), he completely ignores the fact that 
Timothy May read this material to the jury after he testi¬ 
fied that these were the portions of a report that he (May) 
had read to Frank Brasco over the phone while explaining 
to the Congressman the reason for the Post Office decision 
to cancel A.N.R. (Tr. 631). Similarly, the other com¬ 
plained of references to the word “Mafia” arose when 
Doherty testified that he read a newspaper article to Brasco 
in November, 1667, which mentioned Masiello’s “Mafia” 
connections, and Brasco replied, “those were old stories 
alsiut Masiello of having ties to the Mafia.” (Tr. 203) 
All of these references were clearly relevant to the Govern¬ 
ment’s proof that Frank Brasco had knowledge of Masiello’s 
criminal background not only after May told him on May 
31, 1968, but before.* Furthermore, each reference to 


* An additional reference to the "Mafia” occurred during 
Joseph Weiner’s testimony when he said that Frank Brasco to'.d 
him that Masiello was alleged to be associated with organized crime 
and the “Mafia”. (Tr. 1331) 

Likewise, the Government’s use of newspaper articles about 
Masiello was proper to inquire into Frank Brasco’s knowledge of 
Masiello’s criminal background. See United States V. Poindexter, 
S.D.N.Y., 70 Cr. 897 (Cannella, J.—). 
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Mafia was testified to as the word actually used in a 
conversation between the witness and Frank Branco. United 
SUite>, v. Lazarus, 425 F.2d 638 (9th (Jir.), cert, denied, 400 
U.8. 869 (1970), cited by appellant, supports the proposi¬ 
tion that use of the word “Mafia’ is not per se prejudicial 
and, in fact, is proper and admissible so long as it is “not 
wholly irrelevant.” Id. at 641. See also United States v 
Polizzi, 500 F.2d 856, 888 n. 54 (9th Cir. 1974), cert, denied, 
43 I.8.L.W. 3403 (1975) (“References to ‘Mafia’ and 
‘Italians’ are certainly not per se prejudicial.”) The use of 
the term “Mafia” in this case was unquestionably relevant 
and proper. 

B. The references to Meade Esposito 

The references to Meade Esposito in the Government’s 
case were clearly admissible in connection with proving the 
nature and extent of the relationship between Frank Brasco 
and Joseph Weiner. (Tr. 1356). See United States v. Dorf- 
man, supra, 470 F.2d at 249.* The argument that the intro¬ 
duction of Meade Esposito's name was an attempt by the 
prosecution to link Brasco to Watergate through a news¬ 
paper article which appeared before trial is unfounded and 
ridiculous. The article appeared in January 1974. Each of 
the trial jurors during the voir dire in June 1974 stated 
they saw no publicity linking Brasco to Watergate. (A. 53) 


* Proof that Brasco referred Weiner to Esposito for the pur¬ 
pose of obtaining financing for non-A.N.R. transactions in May. 
1968, a time contemporaneous with the Government's proof that 
Brasco was involved with Weiner and Doherty in obtaining a loan 
for A.N.R., was clearly relevant to show the kind of business rela¬ 
tionship which existed between Weiner and Brasco. 






106 


C. References to marshals being armed 
with shotguns 

The testimony al>oiit Masiello’s being guarded by federal 
Marshals with shotgun* came into the ease in the first trial 
on re-direct of Masiello by the prosecutor. During cross 
examination defense counsel for both Joseph Itrasco 
and Frank Itrasco had asked questions suggesting pre¬ 
ferred treatment of Masiello by the Government while 
he was out of prison in the custody of marshals. The Dis¬ 
trict Court specifically permitted the Government to read 
the portion of re-direct having to do with the marshals hav¬ 
ing shotguns in order to allow the Government to show that 
the circumstances of Musiello’s custody were essentially no 
different than any other prisor >• guarded by armed mar¬ 
shals. (Tr. 1748, 1782-97). 

Where the defense seeks to establish bias on the part 
of a prosecution witness in favor of the Government, it is 
perfectly permissible to present explanatory evidence in 
order to correct any misleading impression developed on 
cross-examination concerning the character of such bias. 
Bracei/ v. United Staten, 142 F.2d 85, 89 (D.C. (Mr.), cert, 
denied, 322 U.B. 7(12 (1944); see United States V. Rosson, 
441 F.2d 242, 244 (5th (Mr.), cert, denied, 404 U.8. 843 
(1971). This is precisely what the Government was per¬ 
mitted to do here. 

In ruling on evidentiary matters, the trial judge must 
balance the probative value of the testimony against poten¬ 
tial prejudice, and his exercise of discretion should not be 
disturbed on appeal except for grave abuse. United States 
v. Wright, 489 F.2d 1181 (D.C. Cir. 1973). No abuse has 
been shown here. 

Ilrasco received the fair trial to which he was entitled. 
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CONCLUSION 

The judgment of conviction should be affirmed. 

Respectfully submitted, 

Paul J. Cubran, 

United States Attorney for the 
Southern District of New York, 
Attorney for the United States 
of America. 

Rakuaua Jones am bleb, 

Special Attorney, 

United States Department of Justice. 


La whence 8. Feld, 

John D. Gordan, III, 

Assistant United States Attorneys, 

Of Counsel. 
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in a properly postpaid franked envelope addressed: 

HERBERT LYON, ESQ. 

123-60 83rd Avenue 
Kew Gardens, N. Y. 11415 


And deponent further says that he sealed the said envelope and 
placed the same in the mail drop for mailing at the United States 
Courthouse, Foley Square, Borough of Manhattan, City of New York. 



Sworn to before me this 


day of March, 1975 


rj C. 
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